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COMMODITY EXCHANGE ACT AMENDMENT 


MONDAY, JUNE 6, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON DEPARTMENTAL 
OverrsigutT AND CoNsSUMER RELATIONS OF THE 
CoMMITTEE ON AGRICULTURE, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10:30 a.m., in room 
1310, New House Office Building, Hon. Paul C. Jones (chairman of 
the subcommittee) presiding. 

Present: Representatives Jones, Hagen, Dixon, and McIntire. 

Also present : Christine S. Gallagher, clerk. 

Mr. Jones. The subcommittee will come to order. We will proceed 
with H.R. 9865, a bill introduced by the chairman of the committee, 
Mr. Cooley. It is to amend the Commodity Exchange Act. 

(H.R. 9865 follows :) 


(H.R. 9865, 86th Cong., 2d sess. ] 
A BILL To amend the Commodity Exchange Act, as amended 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2(a) of the Commodity Exchange 
Act, as amended (U.S.C., 1958 edition, title 7, sec. 2), is amended by adding at 
the end thereof the following sentence: “The word ‘manipulate’ shall be con- 
strued to include the causing or maintenance of an artificial price by action 
intended for that purpose.” 

Sec. 2. Section 4a(2)(B) of the Commodity Exchange Act (U.S.C., 1958 edi- 
tion, title 7, sec. 6a(2)(B)) is amended to read as follows: 

“(B) directly or indirectly to hold or control contracts of sale of any com- 
modity for future delivery on or subject to the rules of any contract market in 
an amount in excess of any position limit fixed by the commission for or with 
respect to such commodity.” 

Sec. 3. Section 4a of the Commodity Exchange Act (U.S.C., 1958 edition, title 
7, sec. 6a) is amended by adding after subsection (4) thereof the following 
subsection : 

“(5) For the purposes of this section and section 4i the transactions and posi- 
tion of any person shall include the transactions and position of any person 
directly or indirectly controlling or controlled by such person, or under direct or 
indirect common control with such person.” 

Sec. 4. Section 4f of the Commodity Exchange Act (U.S.C., 1958 edition, title 
7, sec. 6f) is amended as follows: 

(a) By striking out the parentheses and the numeral “1” therein follow- 
ing “Sec. 4f.” ; and 

(b) By striking out subsection (2) thereof. 

Sec. 5. Section 6(a) of the Commodity Exchange Act (U.S.C., 1958 edition, 
title 7, sec. 8) is amended by striking out the words “the weight of the 
evidence” appearing in the last sentence thereof and inserting in lieu thereof 
“substantial evidence’”’. 

Sec. 6. Section 6(b) of the Commodity Exchange Act (U.S.C., 1958 edition, 
title 7, sec. 9) is amended as follows: 
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(a) By striking out “or has manipulated or is attempting to manipulate 
the market price of any commodity, in interstate commerce, or for future delivery 
on or subject to the rules of any board of trade,” appearing in the first sentence 
thereof ; and 

(b) By striking out the words “the weight of evidence” appearing in the last 
sentence thereof and inserting in lieu thereof “substantial evidence.” 

Sec. 7. Section 8a(4) of the Commodity Exchange Act (U.S.C., 1958 edition, 
title 7, sec. 12a(4)) is amended by striking out the words “and for copies of 
registration certificates” appearing therein. 

Sec. 8. The Commodity Exchange Act, as amended, is amended by adding 
at the end of section 8a thereof (U.S.C., 1958 edition, title 7, sec. 12a) the follow- 
ing new sections: 

“Sec. 8b. It shall be unlawful— 

“(1) for any person willfully to make any untrue statement of a materia] 
fact in any registration application or any report filed with the Secretary 
of Agriculture under this Act, or willfully to omit to state in any such 
application or report any material fact which is required to be stated 
therein; or 

“(2) for any person, against whom there is outstanding any order of the 
Secretary of Agriculture denying trading privileges on contract markets, 
to execute or cause to be made or executed, in contravention of such order, 
any contract of sale of any commodity on or subject to the rules of any 
contract market. : 

“Sec. 8c. Whenever it shall appear to the Secretary of Agriculture that any 
person (other than a contract market) has engaged or is about to engage in any 
act or practice constituting a violation of any provision of this Act, or any rule, 
regulation, or order thereunder, the Secretary, in his discretion, may bring an 
action in the proper district court of the United States or the proper United 
States court of any territory or other place subject to the jurisdiction of the 
United States, to enjoin such act or practice and to enforce compliance with this 
Act, or any rule, regulation, or order thereunder. Upon a showing that such 
person has engaged or is about to engage in any such act or practice, a perma- 
nent or temporary injunction or decree or restraining order shall be granted 
without a bond.” 

Sec. 9. Section 9 of the Commodity Exchange Act, as amended (U.S.C., 1958 
edition, title 7, sec. 18), is amended by striking out “or section 4i” and inserting 
in lieu thereof “section 4i, or section 8b”. 

Sec. 10. If any provision of this Act or the application thereof to any person 
or circumstance is held invalid, the validity of the remainder of the Act and 
the application of such provision to other persons or circumstances shall not 
be affected thereby, and the provisions of the section of the Commodity Exchange 
Act, as amended, which is amended by such provision of this Act shall apply to 
such person or circumstance. No proceeding shall be abated by reason of any 
provision of this Act, but shall be disposed of pursuant to the provisions of the 
Commodity Exchange Act, as amended, in effect prior to the effective date of 
this Act. 

Mr. Jones. Our first witness is Mr. Caldwell, Administrator of the 
Commodity Exchange Authority. We will be glad to hear you on 
behalf of the Department. Do you have a prepared statement? 

Mr. Catpwety. Yes: I do. 

Mr. Jonrs. You may proceed in vour own Wavy. 


’ 


STATEMENT OF ALEX ©. CALDWELL, ADMINISTRATOR; ACCOM- 
PANIED BY ARTHUR R. GROSSTEPHAN, DEPUTY ADMINISTRA- 
TOR, COMMODITY EXCHANGE AUTHORITY: AND BENJAMIN M. 
HOLSTEIN, OFFICE OF GENERAL COUNSEL, U.S. DEPARTMENT 
OF AGRICULTURE 


Mr. Catpweti. Mr. Chairman, I appreciate the opportunity to ap- 
pear before this committee to explain the Department’s position 
regarding the proposals to amend the Commodity Exchange Act 
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which are contained in H.R. 9865. I will discuss the proposed changes 
in the order in which they appear in the bill. 

It is proposed to amend section 2(a) by adding the sentence “The 
word ‘manipulate’ shall be construed to include the causing or main- 
tenance of an artificial price by action intended for that purpose.” 
The Commodity Exchange Act does not define the term “manipulate.” 
As a result, each case involving manipulation requires extensive cita- 
tion of authorities in order to arrive at a definition. The proposed 
amendment would give the term the meaning which the U.S. Supreme 
Court ascribed to it in United States v. Socony- Vacuum Oil Company, 
decided in 1939. In 1948, the Court of Appeals for the Seventh Cir- 
cuit, in the General Foods case, held that action taken in order to pre- 
vent a price decline constituted stabilization and not manipulation 
under the Commodity Exchange Act. However, in the Great West- 
ern case, which was decided in 1953, 5 years subsequent to the General 
Foods case, the same court upheld a decision of the judicial officer of 
this Department which rested upon the conclusion by the judicial 
officer that manipulation means any action taken for the purpose of 
bringing about a price different from that which would prevail in the 
absence of such action. In the Great Western c ase, prevention. of any 
decline of the December future rather than an increase In its price was 
the result sought and obtained. 

The amendment in question would interpret “manipulate” an ac- 
cordance with this later decision of the Court of Appeals for the 
Seventh Circuit, as well as in accordance with the language of the 
Supreme Court in the Socony case, and would eliminate the confusion 
arising from the earlier decision of the court of appeals in the General 
Foods case. 

It is proposed to amend section 4a(2)(B) of the act so that it reads 
as follows: 

(B) directly or indirectly to hold or control contracts of sale of any com- 
modity for future delivery on or subject to the rules of any contract market in 
an amount in excess of any position limit fixed by the Commission for or with 
respect to such commodity. 

It is possible to construe the present wording of section 4a(2) (B) 
to mean that the violation of the position limit fixed by the Commodity 
Exchange Commission is only in the final purchase or sale of a 
gr of a commodity which results in a position exceeding that 
fixed by the Commission. However, the legislative history of this 
section indicates quite clearly that it was intended to prohibit the 
holding of an excess futures position and not merely the purchase or 
sale which created such a position, and the act has been administra- 
tively construed in this fashion since its inception. This interpreta- 
tion makes the holding of an excess position a continuing violation so 
long as the excess remains. We believe that the language in sub- 
paragraph (B) which permits the interpretation first referred to 
should be corrected and this amendment is intended to do so. 

At this time I wish to say, however, that an identical bill to H.R. 
9865 has been introduced in the Senate as S. 2807, and that there has 
been some discussion with counsel for the Senate committee concern- 
ing the language of this particular amendment. The result of these 
discussions has been an agreement on the part of the Department to 
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substitute a comma in lieu of the period after the final word “com- 
modity” and to add the following language: 

Provided, That such position limit shall not apply to a position acquired in 
good faith prior to the effective date of such order. 

The purpose of this modification is to protect a trader who may have 
acquired in good faith a position which is in excess of a limit subse- 
quently set by the Commission. This has always been the adminis- 
trative practice. For example, if a trader in a commodity had ac- 
quired a position of 1,500,000 bushels, which was perfectly legal at 
the time he acquired it, he would not be required to reduce it by vir- 
tue of the fact that it was subsequently decided by the Commission 
that a level of 1 million bushels was the maximum that could be held. 
However, although he could continue to hold the 1,500,000-bushel 
position he could not trade except to reduce the excess position. Once 
his position fell below 1 million bushels he would, of course, be gov- 
erned by that limit and could freely trade within that limit. 

It is proposed to amend section 4a further by including a subsee- 
tion (5) which will make it clear that the transactions and position 
of a person which are restricted by the limits set by the Commodity 
Exchange Commission shall include not only his own transactions 
and position but those of any person directly or indirectly controlled 
by him. This is in accordance with long-established administrative 
interpretation based upon the Department’s belief that the purpose 
of the speculative limits is to restrict the amount that any partieu- 
lar individual may trade or hold. If an individual should direct or 
control the trading of numerous other persons, and each of these 
accounts were permitted to trade and hold positions of the prescribed 
amount, it can be seen that the purpose of the prohibition is com- 
pletely destroyed. 

The proposal to amend section 4f is merely to remove the require- 
ment that a registered futures commission merchant must post a cer- 
tificate of registration in each of the offices in the United States in 
which he solicits or accepts orders for the purchase or sale of com- 
modities for future delivery. We have not found over the years any 
practical value in this requirement commensurate with the workload 
it entails and believe it should be eliminated. 

It is proposed to amend section 6(a) of the act by striking out 
the words “the weight of the evidence” and substituting therefor 
the words “substantial evidence.” Most of the existing provisions for 
judicial review of administrative action under regulatory statutes 
specify “substantial evidence” as the standard for review. 

Such provisions are applicable to administrative orders, findings, 
and determinations of the Secretary of Agriculture, the Secretary of 
the Treasury, the Secretary of Labor, the Secretary of Health, Edu- 
eation, and Welfare, the Securities and Exchange Commission, the 
Federal Trade Commission, the National Labor Relations Board, the 
Interstate Commerce Commission, the Federal Communications Com- 
mission, the Federal Power Commission, the Atomic Energy Com- 
mission, the Federal Reserve Board, the Civil Aeronautics Board, the 
Administrator of the Federal Aviation Agency, and the Detention 
Review Board appointed under the provisions of the Internal Security 
Act of 1950. 
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or 


These provisions are found in the following statutes: 


Sugar Act of 1948. 

Clayton Antitrust Act, as amended. 
Securities Exchange Act of 1934. 

Public Utilities Holding Company Act, 19385. 
Investinent Company Act of 1940. 
Investment Advisors Act of 1940. 
Transportation of Petroleum Products, 1935. 
Natural Gas Act, 1938. 

Federal Power Act, 1935. 

Tariff Act of 1930. 

Federal Food, Drug, and Cosmetic Act, 1938. 
Federal Alcohol Administration Act, 1935. 
Labor Management Relations Act, 1947. 

Fair Labor Standards Act, 1938. 

Atomic Energy Act, 1946. 

Communications Act of 1934. 

Federal Aviation Act, 1958. 

Internal Security Act, 1950. 

The above statutory citations with respect to standards for judicial 
review do not constitute an exhaustive list of such provisions, but are 
given as examples. 

In General Foods Corporation v. Brannan, the court of appeals for 
the seventh circuit stated that— 


the weight of the evidence * * * means the preponderance or greater weight. 


But in Great Western Distributors, Inc. v. Brannan, the same court 
adverted to this interpretation, discussed it in detail, and concluded 
that “the function of this court is something other than that of me- 
chanically reweighing the evidence to ascertain in which direction it 
preponderates; it is rather to review the record for the purpose of 
determining whether the finder of the fact was justified, i.e., acted 
reasonably, in concluding that the evidence, including the demeanor 
of the witnesses, the reasonable inferences drawn therefrom, and other 
pertinent circumstances supported his findings.” This, in essence, is 
the standard approved by the U.S. Supreme Court in Universal 
Camera Corporation v. National Labor Relations Board, decided in 
1951, wherein the Court described the function of a reviewing court 
under a statute which prescribed that an order of the National Labor 
Relations Board had to be supported by “substantial evidence on the 
record considered as a whole.” 

The proposed amendment would clarify the situation and would 
also establish the same standard for judicial review under the Com- 
modity Exchange Act as is presently set forth in the Administrative 
Procedure Act. That statute, which is an overall requirement apply- 
ing in al] agencies, provides, as does the Commodity Exchange Act, 
for judicial review of administrative actions. With regard to the 
scope of such review, it says in part that— 

The reviewing court shall * * * (B) hold unlawful and set aside agency ac- 


tion, findings, and conclusions found to be * * * (5) unsupported by substan- 
tial evidence in any case * * * reviewed on the record of an agency hearing pro- 
vided by statute. 
Here again, the standard is one of “substantial evidence.” 
The amendments proposed to section 6(b) are two. First, we pro- 
= deletion of certain language which is unnecessary in this section 
ecause it is included in section 9 of the act, and, second, striking out 
56859—60-——2 
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the words “the weight of the evidence” and substituting the words 
“substantial evidence” for the reasons previously mentioned. 

Amendments proposed to section 8a(4) provide for the elimination 
of the requirement that futures commission merchants obtain and pay 
for duplicate copies of their registration certificate. The proposal to 
eliminate the requirement that copies of the registration certificate be 
posted in all offices would make the provision for obtaining copies to 
be posted in such offices no longer necessary. 

It is proposed to add certain new sections to the act, numbered 8b 
and 8c. 8b provides that it shall be unlawful for any person willfully 
to make an untrue statement of a material fact in a registration ap- 
plication or in a report filed with the Secretary under the act, or will- 
fully to omit in such application or report any material fact required 
to be stated therein. At the present time the act requires the Secre- 
tary to register an applicant who desires to operate as a futures com- 
mission merchant or as a floor broker if that person makes applica- 
tion in the form prescribed by the Secretary. While it could be 
argued that the Secretary is impliedly authorized to refuse registra- 
tion or to revoke or suspend a registration for falsification of an ap- 
plication or report, there is no express provision in the act granting 
such authority. All that is being asked here is that a person filing 
an application or a report with the Secretary be under the express 
rather than the assumed necessity of submitting a truthful applica- 
tion or report. 

New section 8b would provide that the Secretary of Agriculture 
could take action against a person who traded in commodity futures 
in violation of an order of the Secretary of Agriculture denying him 
such trading privileges. The act now provides that action in sucha 
case can be taken only against the futures commission merchant han- 
dling the business or the exchange upon which the business is done, 
and then only if the commission merchant or the exchange was aware 
of the fact that the orders which were being executed were for the 
account of a person to whom trading privileges had been denied. This 
weakness in the law would be corrected by this amendment. 

New section 8¢ would authorize the Secretary of Agriculture to seek 
injunctive relief for threatened violations of the Commodity Ex- 
change Act. There are numerous statutory provisions containing 
such authority. 

The following statutes authorize the Securities and Exchange Com- 
mission to bring suit to enjoin violations or threatened violations of 
the statutes: 

Securities Act of 1933, as amended. 

Securities Exchange Act of 1934, as amended. 

Public Utilities Holding Company Act of 1935, as amended. 
Trust Indentures Act of 1939, as amended. 

The following statutes authorize the Federal Power Commission to 
bring suit to enjoin violations or threatened violations of the statutes: 
Natural Gas Act, 1938, as amended. 

Federal Power Act, 1935, as amended. 

The pertinent language in each of the above statutes is substan- 

tially identical with that contained in section 8 of H.R. 9865. 
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The following statutes authorize the Federal Trade Commission 
to bring suit to enjoin violations or threatened violations of the 
statutes : 

Wool Products Labeling Act, 1940. 

Fur Products Labeling Act, 1951. 

Textile Fiber Products Identification Act, 1958. 
Flamable Fabrics Act, 1953. 

Under a 1938 amendment to the Federal Trade Cor nmission Act, the 
Commission also has author ity to bring suit to enjoin the dissemina- 
tion or threatened dissemination of false advertising of food, drugs, 
devices, or cosmetics. 

Under a 1937 amendment to the Perishable Agricultural Commodi- 
ties Act, the Secretary of Agriculture has authority to bring suit to 
enjoin any person from ope rating without a license under the act. 

The Interstate Commerce Commission has authority to bring suit 
to enjoin violations of the combination and merger provisions of the 
Interstate Commerce Act, or of any order of the Commission under 
such provisions. 

Without the injunction authority, as is presently the case under 
the Commodity Exchange Act, the Secret: iry must wait until actual 
or attempted manipulation of ‘the price has occurred before he can 
take any action. The Commodity Exchange Act is designed in large 
part to prevent manipulation. It is possibly the most important 
function of the Commodity Exchange Authority. We believe that 
there are times when it would be possible to establish that there was a 
threat of manipulation before any actual manipulation had occurred, 
and that under such circumstances it would be much better to stop the 
distortion of price, with its consequent effect upon the marketing of 
commodities, than to be forced to permit the price distortion to take 
place and then merely punish the manipulators. In such a situation 
we believe that the Secretary should have the authority to request 
an injunction. 

The amendment to section 9 merely provides for including new 
section 8b. 

Mr. Chairman, this concludes my statement. My associates and 
I will be glad to answer any questions that the committee may have. 

Mr. Jones. Thank you, Mr. Caldwell. I think that some of the mem- 
bers of the committee have questions that they would like to ask you. 
I think you are aware, there have been some objections to this. Let us 
go off the record for a moment. 

(Discussion off the record. ) 

Mr. Jones. As I understand it, upon inquiry, none of the other wit- 
nesses will be here today, as I had thought that they would be here 
to hear the presentation of the Department of Agriculture. 

We will proceed with questions. 

Mr. McIntire. Just for the record, to be able to answer the point 
at a later time, perhaps, by anyone who is interested in this legislation, 
would you tell us what you mean by the word “commission” which you 
refer to with a capital sO? 

Mr. Catpweti. The Commission is the Commodity Exchange Com- 
mission which is composed of the Secretary of Agriculture, the Sec- 
retary of Commerce, and the Attorney General. 
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The Commission sets speculative limits on trading and positions 
among other things. 

Mr. McInvme. Could you comment for the record as to the relation- 
ship between the Commodity Exchange Authority, of which you are 
the Administrator, and the Commission ? 

Mr. Catpweti. The Commodity Exchange Authority prepares cases 
for submission to the Commission. ‘The Commission has no employees 
of its own. We, therefore, take care of the preparation of the cases 
which are to be submitted to them. 

Mr. McIntire. You are a day-to-day administrative vehicle of the 
Commission ? 

Mr. Catpwetu. Yes, sir. 

Mr. McIntire. You are the vehicle that has the responsibility of 
observing the trade activities of the several exchange boards? 

Mr. Catpwe.t. That is right, sir. Once the speculative limits are 
established by the Commission, then the Commodity Exchange Au- 
thority takes over the policing of those limits. If we find a violation 
of the limits, then charges are brought by the Secretary of Agriculture, 

Mr. McIntire. I have never quite understood how much of the 
trading activities of an individual that an exchange has within its 
authority to set down in the way of regulations and how much the 
Commission has authority to set down as the limit. Who comes first 
with the authority ? 

Mr. Catpwe tu. The limits as to speculative trading come under the 
Commission. There are certain other limits which the exchanges 
themselves establish. For example, the maximum fluctuation during 
any one day, things of that nature are not the authority of the Com- 
mission or the Commodity Exchange Authority but come under the 
various exchanges themselves; but so far as the speculative limits are 
concerned, that is entirely under the authority of the Commission. 

Mr. McIntire. What do you mean by “speculative limits” ? 

Mr. Catpwe.u. For example, a person is not allowed to have more 
than 2 million bushels of wheat speculatively—he can have as much 
as he wants for hedge position. The idea is that too large a specula- 
tive position would be inclined to create manipulative si tuations, For 
that reason the speculator is restricted as to the amount of trading he 
ean do and as to the amount of positions that he can hold. 

Mr. McIntire. The same trader may have at one time both a hedge 
and a speculative position ¢ 

Mr. CaLpweE.. Yes, sir. 

Mr. McIntire. And it is only on the side of the speculative position 
that this applies? 

Mr. Catpwety. That is right. 

Mr. McIntire. If I understand correctly, on page 7 of your state- 
ment, and on page 8, what you are referring to is what has often 
been expressed in a little different way, that you are ina position to 
provide some very excellent postmortems but you cannot move prior 
to the fact. 

Mr. Catpwetu. That just about covers it. 

Mr. McIntire. And, actually, you feel that this proposed legisla- 
tion would enable you to constructively observe and to make sure 
that the trading practices are consistent with the law? 
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Mr. Catpwetu. That istrue. To make it perfectly clear, I might say 
| for this particular discussion you might break down manipulative 
cases into two groups: one group would be those that occur very rapid- 
]y—sometimes on the last trading day a manipulation will take place. 
In a case like that this injunctive power would not do us any good be- 
cause there is not time to get in there and get an injune tion, but there 
js another group in which you can see the mi inipulation coming for 
perhaps weeks or perhaps months ahead. And as it stands now, we 
are unable to do a thing about that. We have to wait until it is an 
accomplished fact ne 

Mr. McIniire. We have not heard the opposition. I suppose that 
this particular request for authority creates some concern as to how 
it may be administered because of the fact that m: mnipulation is not 
exactly black and white; it is very seldom even close to being black 
or white while it is going on. Conceivably, you can see its color only 
after it has happene d, so the i injunctive proce dure as applied to a mov- 
ing situation does not lend itself to a clear finding of facts. I suppose 
that is the area of some apprehension 4 

Mr. Catowett. I think that is the basis for the position that has 
been taken on this particular phi ise of the bill. I might point out one 
thing to clarify this. This injunctive power that we would get under 
the bill would not give us authority to take action against any ex- 
change; it would only be against an individual trader. 

Mr. McInvree. That isall. Thank you. 

Mr. Hagen. This isa Department bill, is it not ? 

Mr. Catpwe.u. It is sponsored by the Department; yes, sir. 

Mr. Hagen. Has it been approved in the Senate committee ? 

Mr. Catpwe. No, sir. They have not held hearings on it yet. 

Mr. Hacen. They have not had any hearings? 

Mr. Catpwewu. No. 

Mr. Hacen. You are really materially changing the rule of evi- 
dence in this change from the “weight of the evidence” to “substan- 
tial evidence”? I would assume that the current rule requires the 
court to look over the whole record of administrative hearing, but 
under your proposed change there would be a very limited judicial 
review of the record. 

Mr. Catpwe.._. What we are trying to do here is to bring the lan- 
guage of the law in line with the actual practice. The practice of the 
courts has been to review our cases on the basis of substantial evi- 
dence. Every time we have a major case we have some discussion as 
to how the review should be handled. Inevitably, the court comes 
back to substantial evidence, to that theory. 

Mr. Hacen. Do the courts not look at the whole record with the 
exception of passing judgment on the veracity of the witnesses? 

Mr. Carpwet. The courts have said that they are not supposed to 
weigh this particular evidence to see whether 51 percent falls on one 
side and 49 percent falls on the other side, but that they are to see 
whether there is substantial evidence justifying the findings of fact 
in the case. 

Mr, Hacen. What in general are the important issues in these 
court cases ? 

Mr. Catpwetu. Manipulation of price, perhaps, is the most impor- 
tant. There are a number that could be brought up. 
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Mr. Hagen. For example, as to violation of trading limits, we wil] 
say, that would not be a much different issue under ‘either a rule of 
substantial evidence or preponderance of the evidence, but you might 
get into some other more sophisticated issues where the rule might 
be 1 important. 

Mr. Catpweu. As long as you are talking about a violation of spec- 
ulative limits or somethi ing like that, that is pretty cut and dried, but 

when you get into a case of price manipulation, as Mr. McIntire 
epee out, there are many shades of that. 

Mr. Hacen. That is all. Thank you. 

Mr. Jones. J have one question that comes to mind. Would these 
changes that the Department is propos ing here, would you be putting 
the C ommodity Exchange Authority or the Commission on approxi- 
mately the same basis as that under which the Securities and Ex. 
change Commission operates ? 

Mr. Catpwetu. Yes, sir; the Securities and Exchange Commis- 
sion operates under almost identical provisions. 

Mr. Jones. To those that you are asking for? 

Mr. Catpwetu. To what we are asking for. And I underst and from 
the Securities and Exchange Commission that they use the injunctive 
procedure quite effectively. 

Mr. Jones. May I ask you this question? As I understand it, the 
reason that you are asking for this legislation is to give the same 
protection to the producers, the people who actually own the grain— 
to give them protection against the manipulation that the general pub- 
lic has under the Securities and Exchange Commission Act? 

Mr. Catpwe.z. That is more or less the idea, Mr. Chairman. Of 
course, producers, merchandisers, everybody in the business has suf- 
fered from manipulation. 

Mr. Jones. I understand that. 

Mr. Catpwett. If we can prevent manipulations, then we think we 
are protecting the industry. 

Mr. McIntire. You made the observation, Mr. Caldwell, that the 
injunctive procedure would be used against the trader and not against 
the exchange. Now where you have a finding of violation and disci- 
plinary action is taken, in many cases action is taken against the trader 
and not the broker. It seems to me that 7 would have a very salutary 
effect. if the company that the agent represents were also disciplined, 
if it were in violation, as much as the trader himself. I realize that 
this is an area in which the man works as an agent and he does what 
he is told, but there have been situations where the floor broker rep- 
resenting the large brokerage firm—I may not be able to substantiate 
this observation, but it is my understanding—where the company then 
disapproves of the floor broker. But it seems to me that the company 
should be held responsible for the representations of the floor broker. 
And if the floor broker participates in the violation and the trader 
for whom he is acting is found in violation, then the commission house 
should be found in violation, also. 

Mr. Catpwe... I ascribe to that 100 percent, Mr. McIntire. 

[ may not have made clear that this injunctive proceeding would 
apply against brokers as well as traders, as well as the indiv idual who 
trades. But to get back to your question, Mr. Me Int tire, we try to 

inaly ze each of these alleged violations to see who the guilty parties 
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are, and if we find that the floor broker is involved in the violation— 
if we find that the futures commission merchant is involved in the 
violation—we then make them respondents in the case, just the same 
as the trader himself. 

We try to base it on whether the broker has knowledge of and is a 
part of the acts which are violations of the Commodity Exchange Act. 

Mr. McIntire. I am sure that it is getting over into a technical 
position in these situations, but it seems to me that the man who is 
a floor broker should be burdened with the responsibility of knowing 
the rules just as well as anybody else, and if he, acting on the basis 
of acommission for a trader is asked by the trader to v iolate the rules, 
that there should be an e qui al burden on that broker to say, “I just can- 
not do business that way. 

Mr. Catpwe.u. Entirely so. 

Mr. McIntire. If he does do it that way, it should not be just simply 
a burden of a matter of discipline by the commission house on its floor 
broker, but the commission house should be just as much in violation, 
if they have a man who agrees to a violation, as the man who agrees 
himself to the violation. I do not know whether I have said that very 
well, but I believe you understand. 

Mr. Catpweti. That is absolutely true. And I think, Mr. McIntire, 
in a vast majority of our cases that have involved any serious viola- 
tions of the Commodit y Exchange Act we have brought action against 
the commission house just as well as the individual trader or the indi- 
vidual floor broker. 

Mr. McIntire. Inacase with which I was quite familiar—— 

Mr. Catpwetu. There are some exceptions. 

Mr. McInttre (continuing). That did not happen, because the 
man who violated was fined very substantially. As I say, I have no 
documentary evidence of this, but the man who violated was sub- 
stantially fined. His representative on the floor representing the 
brokerage house for which he was working was disciplined, but the 
brokerage house was trading every minute all during the proceedings 
and has done so ever since. So there is no action that follows through. 
They took it out on the man who represented them and was involved 
in this particular transaction. And it seems to me that if the man rep- 
resenting them in any transaction was not able to withstand the pres- 
sures of manipulation, then that house should have been suspended 
for a period of time as a disciplinary action. You do not, probably, 
have authorit v to do that. 

Mr. Catpweti. We have ample authority to take action against the 
house in every instance where we can prove the house was involved 
in the manipulation or any other violation of the act. 

Mr. McIntire. How much more evidence do you need than that the 
representative of the house participated ? 

Mr. Catpwetx. It is somewhat difficult to generalize on something 
like that. We have to have evidence that the house was, at aa 
aware of what was going on and did nothing about it. And we pref ‘er 
to have a little more evidence to the effect that the house was an actual 
party to the violation. 

Mr. McIntire. I see your point. It seems to me that the house is 
first responsible for the man they put on the floor to represent them. 
He represents their interests. That ought to be enough. If they 











12 COMMODITY EXCHANGE ACT AMENDMENT 


cannot take the responsibility of having the right man on the floor, 
then they should not be able to go free by saying that he was doing 
something that they did not know anything about. 

Mr. Catpwe.u. Ordinarily, I would say that they could not get 
out by merely saying that they did not know anything about it. 

Mr. Hacen. Does this relate to all commodity exchanges, dealing in 
futures of both perishable and nonperishable commodities ? 

Mr. Catpwe tu. This relates to contract markets which have been 
designated under the Commodity Exchange Act. It does not apply 
to various perishable markets which are not designated as contract 
markets. 

Mr. Hacen. How about egg futures? 

Mr. Catpweti. That would be covered. 

Mr. Hagen. How many cases within the last year, or within the 
last 5 years, do you know, have gotten to the level of judicial review 
under this act ? 

Mr. Cautpwet. I will refer that question to Mr. Grosstephan, the 
Deputy Administrator, if I may. 

Mr. GrosstePpHAN. I would say about three or, maybe, four in 
the past 5 years, have gone to judicial review. Some have gone 
to the Supreme Court. 

Mr. Hagen. There have been only three or four in the last 5 years? 

Mr. GrosstePHaNn. That is right. 

Mr. Hagen. Do you feel that you have been restrained in enforce- 
ment action by this present definition, for example, of “substantial 
evidence” ? 

Mr. GrossrePpHAN. Well, the main difficulty there has not been so 
much with the attitude of the courts. As stated in Mr. Caldwell’s 
statement, the seventh circuit talked about the weight of the evidence 
in one case, the General Foods case, and dismissed it as against the 
respondents, partly on that issue, but in the next case which appeared 
before it they made quite a different statement and used quite a 
different standard. In fact, they used really the substantial evidence 
standard. That was the Great Western case which was mentioned 
in Mr. Caldwell’s statement. 

So we have not had so much difficulty on that “substantial evidence” 
versus “weight of evidence” from the standpoint of a court’s review, 
but only in the General Foods case where, really, it caused concern, 
T believe. But we do have difficulty with it every time we argue a case, 
We always are met with that question of the weight of the evidence. 
We have to prepare citations, look up definitions and look up pre- 
vious court cases to support the position of our case. 

Mr. Hacen. I think that the language which you quote from this 
Great Western case seems to indicate that they even expand that in 
weighing the evidence, going into the demeanor of the witnesses, 
et cetera. 

Mr. GrosstePHAN. No, they say that they could not do that. They 
said it was not their function to do that. You see the quotation 
there is that the function of this court is something other than that 
of mechanically reweighing the evidence. They say it is rather to 
review the record for the purposes of determining whether the finder 
of the fact was justified in concluding that the evidence—including 
the demeanor of the witnesses, the reasonable inference drawn there- 


al 
re 





or, 


ng 
ret 
‘In 
en 


ly 


act 


he 
ew 


he 


Ww, 
se, 
Ce. 
re- 


11s 


COMMODITY EXCHANGE ACT AMENDMENT 13 


from and other pertinent circumstances support his findings. In 
other words, they say that it was the finder of the facts who saw the 
witnesses on the stand and was able to weigh one witness as against 
the other witness and was able to weigh other factors which he saw 

resented to him during the trial of the case. It was not the function 
of the reviewing court, they said, to try to look into that, because 
it was impossible for them to do so. 

Mr. Hagen. I imagine that those two decisions have caused much 
diverse comment among lawyers. 

What kind of injunctive action do you contemplate ? 

Mr. Catpwe.i. Well, perhaps, the best example would be in the 
case of manipulation. 

Mr. Hagen. That is in regard to trading in a going transaction. 
Give us an example what kind of injunction you might seek. 

Mr. CaLpwe.u. Let us say that there is a situation where it is per- 
fectly apparent from a buildup of the position of an individual or 
company, or from other information which has come to us, that this 
individual or company is planning a manipulation and th: at he is in 
the process of building up a position, so that that manipulation can 
become effective. We could, if we had this injunctive authority, ask 
the Federal court to stop his buildup position and, therefore, to stop 
the manipulation. That is merely one way we could use it. 

Another example might be where we find a broker who is missusing 
customers’ funds. As the law now stands, all we could do would be 
to bring charges against the broker, proceed with a series of very 
long hearings and finally come up with action against him, but during 
all of this time he could still use those funds and, perhaps, by the 
time we would get around to bringing final action against him the 
funds would be gone. 

We could, also, use the injunctive authority in the case of an in- 
dividual who is in excess of the speculative limit and who refuses to 
bring his position down to that limit. 

There are a number of instances such as that in which we could 
very well use this power. 

Mr. Hacen. This does not impose any undue burden on the trader? 

Mr. CaLpweLu. No, sir. 

Mr. Hagen. It could be disposed of quickly. 

Mr. Catpweti. We could not act without going into Federal court 
and getting an injunction, after proving to the court that there is 
reasonable evidence of something that should be stopped. 

Mr. Hagen. You normally would seek a preliminary injunction 
first ? 

Mr. CaLpwe.. Yes, sir. 

Mr. Hagen. Thank you. 

Mr. Jones. Do you have any question, Dr. Dixon ? 

Mr. Dixon. No questions. 

Mr. McIntire. | have one further question. 

There are some situations where a floor broker is representing the 
customer and, also, trading for his own account, are there not? 

Mr. Catpwet.. Yes. 

Mr. McIntire. Is that permissible ? 

Mr. Catpwewu. It is permissible. 

Mr. McInvire. Is it desirable ¢ 
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Mr. Cautpwe tu. A lot of people would contend that it is not. We 
have never officially taken a position on it. 

Mr. McIntire. Thank you. 

Mr. Jones. Is there anyone else here who would like to appear for 
this bill this morning? If not, the committee will go into executive 
session to consider two bills that have previous sly been considered, 
The committee will stand in recess until 10 o’clock tomorrow morn- 
ing, at which time we will hear the opponents of H.R. 9865. I hope 
that you gentlemen can be here, because we might want to ask you 
some ‘questions after that. 

Mr. Catpwe.ui. We will be here. 

Mr. Jones. We will now go into executive session. 

(Whereupon, at 11:15 a.m., the subcommittee proceeded into ex- 
ecutive session. ) 
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TUESDAY, JUNE 7, 1960 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON DEPARTMENTAL OVERSIGHT AND 
ConsuMER RELATIONS OF THE COMMITTEE ON AGRICULTURE, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a.m., in room 1310, 
New Office Building, Hon. Paul C. Jones (chairman of the subcom- 
mittee) presiding. 

Present: Representatives Jones, Hagen, Dague, Dixon, and 
McIntire. 

Also present: Christine S. Gallagher, clerk, and John J. Heimbur- 
ger, counsel. 7 

Mr. Jones. The subcommittee will come to order. We are here 
this morning to hear witnesses on H.R. 9865. We have a rather long 
list of witnesses. We hope to get through before noon since the House 
will be in session then. We do not want to restrict or to limit any 
witness, but at the same time we will appreciate it if the witnesses will 
bear that in mind so that we can get the facts in short order. 

We will call first Mr. Robert C. Liebenow, president of the Board 
of Trade of the City of Chicago. 

I understand that you are accompanied by other gentlemen that 
you want to sit with you. 

Mr. Lresenow. I am accompanied by Mr. Clarence Rowland and 
Mr. N. Thompson Powers, of Washington. 

Mr. Jones. Very well. 

Mr. Lirsenow. Mr. Powers is with Steptoe & Johnson, Washington 
attorneys. 

Mr. Jones. He is your lawyer? 

Mr. Liespenow. Yes. 

Mr. Jones. You have a prepared statement, Mr. Liebenow ? 

Mr. Lienenow. Yes, sir. 

Mr. Jones. You may proceed. 


STATEMENT OF ROBERT C. LIEBENOW, PRESIDENT, BOARD OF 
TRADE, CITY OF CHICAGO; ACCOMPANIED BY CLARENCE ROW- 
LAND, CHAIRMAN, BOARD OF DIRECTORS, BOARD OF TRADE, 
CITY OF CHICAGO; AND N. THOMPSON POWERS, OF STEPTOE & 
JOHNSON, WASHINGTON, D.C. 


Mr. Lresenow. Mr. Chairman and members of the committee, my 
name is Robert C. Liebenow. I am president of the Board of Trade 
of the City of Chicago. I appear before you today on behalf of that 
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exchange to present arguments against the adoption of certain por- 
tions of House bill 9865. 

I will address my comments first to section 5 and section 6(b) of 
this bill, which sections would amend the Commodity Exchange Act 
to provide that in any proceeding before a reviewing court the find- 
ing of fact, made by the Commodity Exchange Commission or by the 
Secretary of Agriculture, if supported by substantial evidence, shall 
be conclusive. The act presently provides that such findings of fact 
shall be conclusive only if supported by the weight of evidence, 

Bear in mind that we are not talking about insignificant matters 
of administrative routine. We are here concerned with a determina- 
tion by the Commission that the designation of a board of trade as a 
lawful contract market shall be suspended or revoked; with a deter- 
mination of the Commission refusing to designate an applicant board 
of trade as a contract market; with a determination by the Secretary 
of Agriculture that the trading privileges of a person on all contract 
markets shall be terminated or suspended; with a determination by 
the Secretary of Agriculture suspending or revoking the registration 
of a futures commission merchant or floor broker; or with a cease and 
desist order addressed to a board of trade or its directors, officers, 
agents, or employees by the Commodity Exchange Commission, un- 
der penalty of criminal sanctions. These are matters involving the 
economic life or death of an institution or of a person or of a large 
group of persons. 

All of us, and particularly those of us who are lawyers, are well 
aware of the many learned and persuasive volumes that have been 
written and are being written about the scope of review of evidence 
adduced in proceedings before an administrative body. As an ex- 
ample I call your attention to the 270 pages Prof. Kenneth Culp 
Davis devotes to this subject in chapters 28 to 30 of volume 4 of his 
“Administrative Law Treatise.” The controversy has not been de- 
termined. No one can honestly assert that the final and best answer 
has yet been found in any case, let alone that there is one standard 
which should be applicable to review of all agency determinations 
under all statutes. 

It cannot be denied that under many statutes administrative deci- 
sjons are affirmed if they are based on “substantial evidence.” How- 
ever, the Commodity Exchange Act is not the only exception to this 
rule. We note that, under the Walsh-Healey Public Contracts Act, 
the decision of the Secretary of Labor is to be affirmed only when 
supported by the “preponderance of the evidence” (sec. 5, 41 U.S.C., 
sec. 39). 

Furthermore, we urge this committee not to be swayed by the fact 
that the standard for review is different under the Commodity Ex- 
change Act from that under certain other statutes. The question is 
what is the appropriate standard for the Commodity Exchange Act 
in terms of the impact of the administrative decisions on those being 
regulated. 

We submit that in view of the severe consequences that may result 
from being found guilty of violating the Commodity Exchange Act, 
it does not seem too much to require that there be more evidence 
supporting such a decision than there is inconsistent with it. I would 
urge you to remember that traditionally our legal system has adopted 
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the view that severe penalties should not be inflicted without the safe- 
guards provided by courts experienced in the weighing of the evidence. 
Administrative agencies, no matter how expert their personnel, are 
nevertheless subject to human error. Substitution of the substantial 
evidence concept means simply that we are whittling away a portion 
of this already slender protection against human error; that we are 
making it more difficult to correct any mistake; that we are departing 
ever fi arther afield from the time honored cone ept that each man is 
innocent until proven guilty beyond a reasonable doubt. 

We believe that preserv ation of the “weight of the evidence” test 
for reviewing deci ‘isions under the C ommodity Exchange Act is espe- 
cially justified since that test has been interpreted by the seventh 
circuit in the Great Western Food Distributors case (201 F., 2d 476 
(1953), cert. denied, 845 U.S. 997 (1953)), to make clear that great 
deference will be shown to the judgment of administrative hearing 
officers on matters peculiarly within their competence such as the 
credibility of witnesses. 

While on the subject of the Great Western case, we note that there 
has been testimony that that case fully adopted the “substantial 
evidence” test for reveiwing administrative decisions under the Com- 
modity Exchange Act. We respectfully disagree with that view and 
suggest that a careful reading of that case will show that in regard 
to the review of documentary evidence the “weight of evidence” test 
was not rejected and that the merit of its use in rev iewing such 
evidence is cleat 

Now let us ‘neste section 8 of the bill which would add to the 
Commodity Exchange Act a new section 8¢ granting to the Secretary 
of Agriculture the right to obtain injunctive orders against any per- 
son, other than a contract market, whenever it shall appear to the 
Secretary of Agriculture that such person has engaged or is about to 
engage in any act or practice constituting a violation of any provision 
of this act or any rule or regulation or “order thereunder. This new 
section 8c would further provide that a permanent or temporary in- 
junction or decree or restraining order shall be granted without a 
bond upon a mere showing that such person has engaged or is about 
to engage in any such act or practice. 

Let me assure you that this power demanded by the Department 
is nothing new. It is, with the deletion of portions pertaining i. 
contract markets, precisely the same proposal, word for word, that. w 
presented by the Department in 1954 in the form of S. 1990 of the 
83d Congress—and which I am certain was rejected. 

The argument is made that regulation of trading on contract mar- 
kets is analogous to regulation of the issuance and sale of securities 
and that therefore this proposal, borrowed from the Securities Act, 
isasound and desirable amendment to the Commodity Exchange Act. 
But it is quite obvious that the Securities Act and the Commodity 
Exchange Act deal with far different situations. For example, an 
injunction granted under the Securities Act normally affects the activi- 
ties of only one company in one of the vast number of securities traded 
on the exchanges or over the counter (there are more than 1,200 
securities listed in the New York Stock Exchange alone). In con- 
trast, an injunction issued under this proposed amendment to the Com- 
modity Exchange Act would affect the rights of every person who is 
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either a buyer or a seller of contracts of one of the limited number of 
commodities traded in for the particular futures month to which the 
injune tion is related. The i Impact could not be confined to one guilty 
individual or one guilty « company. it would throw the entire market 
into confusion and hurt the innocent as well as the guilty. Its reper- 
cussion would be felt in every other future open for trading during 
the same crop year. There is no need for further elaboration of the 
manifest lack of an: alogy between these two types of business : activity, 
All of you are well aware that the contract markets constitute an 
intricate and delicate! 7 b: al: aneed mar Ke ting mechanisn 

Let us examine some of the alleged evils toward which the proposed 
injunctive relief is directed. At the hearings in 1954 and again yes- 
terday witnesses for the Department testified that the injunetiies 
relief would serve to reach situations with which the present criminal 
provisio ns of the act could not deal prom} tly and effectively, The 
Witness in 1954 assumed a situation in which a large trader with sub- 
sidiaries might be reporting transactions with those subsidiaries as 
hedging oper ations, when in fact they actually were not. He said 
the proposed injunctive power would give the Department a device 
through which it could immediate sly move to show that these were not 
true hedges and thus prevent the maintenance of the position in the 
market on the ground that it was against the public interest. He stated 
that a criminal prosecution would be much too slow to accomplish 
the necessary remedial action; that the future would be extinct in the 
delivery month and that it might be many months thereafter before 
a criminal prosecution would even come to trial. 

But is this bad? Consider the effect upon a sensitive marketing 
mechanism of the immediate highly publicized injunctive liquidation 
of a large position in a particular future. It is difficult to conceive of 
any more effective method of setting off complete chaos in the market. 
Think of the loss to the producer, to the processor, to the innocent as 
well as the guilty. Remember that we are talking about a remedy that 
can be invoked by the Secretary of Agriculture whenever it shall ap- 
pear that a person has engaged or is about to engage in unlawful con- 
duct; that an injunctive order shall be gr: anted without bond upon a 
showing that such person has engaged or is about to engage in an un- 
lawful act; and all of this without notice, without hearing, and with- 
out any financial responsibility whatsoever on the part of those who 
could thus close up a man’s business, forfeit his seat on the exchange, 
or jeopardize the rights and the position of every other trader in the 
market. 

Also, in the discussion yesterday the difficulties of determining 
when a particular course of trading constitutes the early stages of 
manipulation were recognized. We certainly share the doubts ex- 
expressed as to the ability to prevent manipulation without also arbi- 
trarily and unjustifiably prohibiting and jeopardizing legitimate 
trading. In fact, we frankly think that it cannot be done. 

Because of the probability of individual hardship resulting from 
the grant of injunctive power and in order to check the re yon for 
arbitrary action we strongly urge that no injunctive power be granted 
unless the issuance of such injunctions is conditioned upon a definite 
factual showing of illegality that will result in irreparable injury 
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and upon the posting of a bond as is done in connection with the 
issuance of private injunctions. 

However, we do not consider that even these requirements would 
make it appropriate to grant injunctive power to disrupt commodity 
futures trading. While they might provide some protection and 
might parti: ally reimburse individuals directly injured by unjustified 
injunction proceedings, they would not make whole those who would 
be adversely affected ‘Dy the general demoralization of the market that 
could result from such injunctions. 

Historically the injunctive process has always been an extraordi- 
nary equit able remedy granted solely to prevent irreparable injury 
in a situation where no adequate legal remedy is available. The 
criminal penalties of $10,000 fine and a year in the penitentiary, as 
prese mtly provided by the act, would seem to constitute a rather ade- 
quate deterrent to unlawful acts. Of course, the injunctive order 
would provide the Department with a convenient and effective sum- 
mary method of de aling with those few traders who engage in unlaw- 

ful pri actices. Burning down the barn will get rid of the rats, but it 
is rather rough on the horses and cows- —~and the barn. 

Gentlemen, I urge that you reject these proposed amendments. 
Admittedly they might facilitate the prosecution of lawbreakers, But 
in so doing they would destroy safeguards which the law now pro- 
vides for the innocent and would make even more precarious the 
existence of thousands of producers, processors, and traders through- 
out the country who ask only a continuing opportunity to earn a fair 
livelihood in honest and essential f: urming and business activities. 

Mr. Jones. Thank you, Mr. Liebenow. I am not too familiar with 
the operations of the commodity exchanges, but when you speak 
about legitimate trading, what does that include in your interpreta- 
tion of that term “legitimate trading” ? 

Mr. Liezenow. I think all trading, Mr. Jones, is legitimate trading. 

Mr. Jones. I have been led to believe that there are people on the 
market who have little interest in the commodities as such, or in the 
producer or the consumer—they trade on the market—who are using 
the exchanges as an opportunity for speculation. Is that a correct 
statement ? 

Mr. Lirsenow. There are speculators that are a necessary part of 
each commodity exchange. 

Mr. Jones. Let me ask you this question then: Do you have any 
statistics or any records of any kind which would indicate the per- 
centage of people who operate on the commodity exchange who are 
doing so exclusively for purposes of speculation ? 

Mr. Lresenow. No: I would not—I would not, other than so far as 
the contract markets are concerned, for each producer who wishes to 
sell, say, 5,000 bushels of soybeans, and that takes another party to 
the contract, who wishes to buy 5,000 bushels of soybeans. Sometimes 
that party can be a farmers’ co-op buying the 5,000 bushels, sometimes 
it can be a terminal elevator, an e xporter, a soybean processor, or, per- 
haps, a speculator—all of these people are necessary ingredients to the 
normal flow of business at a commodity exchange. 

Mr. Jones. To what extent should we condone manipulation on 
the commodity exchanges? 
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Mr. Lresenow. Well, I do not think that manipulation should be 
condoned at any commodity exchange. I do not think that the com- 
modity exchanges themselves condone manipulation. 

I know, as far as our own exchange is concerned, we have a busi- 
ness conduct committee that has operated quite successfully for a 
ereat many years. We have an office of investigations and audit of 
people securing financial statements from the people. 

They are watching the market continuously. We do not condone 
manipulation. We do not foster it. And I do not believe that we 
have had a ease of it in our market. 

I do not believe any commodity exchange permits manipulation. 

Mr. Jones. You made a statement that you do not think you have 
had any case of manipulation on the Chicago market. 

Mr. Liesenow. I would say in the last 10 years, where a case has 
been brought for manipulation. 

Mr. Jones. In the case of manipulation, what would be your idea 
of a proper penalty ? 

Mr. Lirsenow. Well, first of all, that would be a twofold question. 

Let me qualify what I have said in one respect. 

As far as some cases of manipulation are concerned they ean only 
be handled by the Commodity Exchange Authority, in accordance 
with the reporting limits that are set. And each trader and hedger 
does report this information. It is not available to a commodity ex- 
change. So if there is a buildup of a position in the hands of a trader 
that would be known by the commodity exchange authority, and not 
by the exchange itself. 

Let me qualify what I said before in that manipulation could take 
place, insofar as the building up, as to the limits, or the control of 
the accounts, which we would not have. 

I have forgotten what your other question was, I am sorry. 

Mr. Jones. What should be a penalty, « proper penalty ? 

Mr. Lirnenow. What should bea penalty ? 

Mr. Jones. Yes. 

Mr. Lirpenow. So far as the exchanges are concerned, in some of 
these cases people have been suspended—they have been expelled. 
And it would be very, very difficult to say what the penalty would 
be unless you saw the situations. In other words, I do not think 
that you should adopt any criteria or formula, that a case of manip- 
ulation automatically meant expulsion, meant suspension. Obviously, 
there should be some penalty, if it is proven, but it would be difficult 
for me to say what the penalty should be. 

Mr. Jones. I gather from the statement that you have just read 
that you maintain that there should be a different set of standards for 
the commodity exchanges and the security exchanges? 

Mr. Liepenow. Yes, sir. 

Mr. Jonrs. Of course, we should be more lenient with the commod- 
ity exchange operators than we are with those who are dealing on 
the security exchanges? 

Mr. Lrerenow. I think that they are entirely different. The Se- 
curities and Exchange Commission, and the Commodity Exchange 
Authority. And TI think that the New York Stock Exchange and 
the Chicago Board of Trade are different. 

Mr. Jones. Mr. Hagen. 
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Mr. Hacen. What is the definition in the case of court review of 
decisions of other regulatory bodies? 

Mr. Lizeenow. I believe that most of the other regulatory bodies 
do have the substantial evidence rule. 

Mr. Hacen. How is that test interpreted ? 

Mr. Liepenow. I think that it is quite controversial. As I said, 
there have been differences of opinion as to whether “substantial evi- 
dence” is a proper yardstick or whether “weight of evidence” is the 
proper yardstick. 

Mr. Hacen. I understand that, but I mean what have been the court 
definitions of that phrase “substantial evidence” in cases where it 
has been used ? 

Mr. Lienenow. I could not say. 

Mr. Hagen. Would you say that it means a scintilla of evidence 
or what ¢ 

Mr. Lirsenow. I think that we can agree that it is a breakdown 
from the “weight of evidence.” 

Mr. Hagen. Yes? 

Mr. Lirsenow. It is a reduction. 

Mr. Hagen. You have no other observation ? 

Mr. Lizsenow. I would not say that it is tantamount to a letter 
or something like that. 

Mr. Hagen. Could you submit to the subcommittee counsel, Mr. 
Heimburger, a proposed amendment which would embody what you 
suggest on page 7 of your statement, where you state: 


Unless the issuance of such injunctions is conditioned upon a definite factual 
showing of illegality that will result in irreparable injury— 


could you submit to the committee counsel a suggested amendment 
to incorporate the safeguards you feel to be necessary ? 

Mr. Liesenow. Yes. 

Mr. Hagen. I know that you are against the injunctive provision, 
but you may have to live with one and you want the fairest pos- 
sible one. 

Mr. Lizsenow. Yes. We want the proper safeguards that would 
be found in a civil proceeding. 

Mr. Hagen. Thank you. 

(The information to be furnished follows :) 


BOARD OF TRADE OF THE CITY OF CHICAGO, 
June 27, 1960. 

Re H.R. 9865 
SUBCOMMITIEE ON DEPARTMENTAL OVERSIGHT AND CONSUMER RELATIONS, 
Committee on Agriculture, House of Representatives, Washington, D.C. 

DrAR Srrs: As a representative of the Chicago Board of Trade, I was asked 
by Congressman Hagen to submit for the record a suggested revision of the 
proposed amendment submitted by the Department of Agriculture which would 
empower the Secretary to seek injunctions against threatened violations of the 
Commodity Exchange Act. Also, at the conclusion of Mr. Caldwell’s rebuttal 
testimony, I asked for and was given permission to comment on the lists sub- 
mitted by the Commodity Exchange Authority in support of Mr. Caldwell’s 
statements that there had been four or five cases of manipulation on the Chicago 
Board of Trade in the last 10 vears and that there had been several instances 
in which the contract exchanges had not taken action when informed by the 
CHA of what the latter considered improper trading practices. 

1. The power of injunction.—As we previous stated, we consider the power of 
injunction an extraordinary remedy to be authorized only on a showing of a 
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compelling public interest in avoiding irreparable injury and only under the 
strictest safeguards. As the Department’s witnesses admitted, there has been 
no public demand for the grant of injunctive power under the Commodity 
Exchange Act. Instead, the Department’s proposal results from considerations 
of administrative convenience alone. Under these circumstances, and because of 
the difficulty of determining threatened violations of the act and the potential] 
damage to all buyers and sellers in the futures contract affected, we oppose the 
granting of injunctive power to the Secretary under any conditions. However, if 
such power is to be granted, we suggest that the proposed Section 8¢ be revised 
to read as follows: 

(1) The Secretary of Agriculture shall have power, upon issuance of a 
complaint as provided for in Section 6(b) charging that any person (other 
than a contract market) is violating or has violated any of the provisions 
of this Act, or any of the rules and regulations made pursuant to its re- 
quirement, in interstate commerce or for future delivery on or subject to 
the rules of any board of trade, to petition the proper district court of the 
United States or the proper United States court of any territory or other 
place subject to the jurisdiction of the United States, for appropriate tem- 
porary relief or restraining order. 

(2) Upon the filing of any such petition, the district court shall have 
jurisdiction to grant such preliminary injunctive relief or temporary 
restraining order as it deems just and proper, Provided, That, no prelimi- 
nary injunction or temporary restraining order shall be issued without no- 
tice unless a petition alleges that substantial and irreparable injury will 
be unavoidable and such preliminary injunction or temporary restraining 
order shall be effective for no longer than 5 days and will become void at 
the expiration of such period. Upon filing of any such petition, the Courts 
shall cause notice thereof to be served upon such person and he shall be 
given an opportunity to appear by counsel and present any relevant testi- 
mony. 

(3) Notwithstanding any other provision of law, the United States shall 
be liable for the payment of such costs and damages as may be incurred or 
suffered by any party who is found to have been wrongfully enjoined or 

restrained under this section. 

The revision proposed above would only permit injunctions if a violation had 
actually occurred; would provide for notice and a hearing: would make it clear 
that the court had discretion in granting injunctions: and would make the 
United States liable to those injured by injunctions improvidentiy granted. 
Some question may be raised about making the Government liable for damages. 
However, if the public interest is sufficiently important to justify interruption 
of activities before a finding of illegality, then the public through the Govern- 
ment should be prepared to reimburse those who are damaged by 
restrained without cause. 

2. Instances of manipulation on Chicago Board of Trade.—Mr. Caldwell 
testified in rebuttal that he could recall four or five instances in the past 10 
years in which manipulation occurred on the board of trade. The list sub- 
mitted by Mr. Caldwell mentions four cases; one each in the years 19538, 1955, 
1958, and 1959; three of which (docket Nos. 58, 84, and 90) ended in consent 
decrees without a finding of manipulation. It seems clear to me that under 
our legal system those three cases should not be regarded as proven examples 
of manipulation. 

In addition to disagreeing over the point in the adjudicatory process when 
manipulation should be considered as established, I also question that the 
conduct involved in CEA Docket No. 84 is a true example of manipulation. In 
that case, at the close of trading on one day, the respondents are alleged to 
have executed a series of quick offers on a descending price scale and alleged 
to have sueceeded in selling a quantity of corn futures that resulted in the settle 
ment price being at a low point so as to make effective certain bids made for 
purchase of CCC corn. If the alleged intent to produce this result could be 
established, the situation would involve improper trading practices and bad 
faith, something unforseen by any exchange. 

3. Instances of ineffective cooperation with CEA by contract markets.—In 
support of his statement concerning several alleged instances of ineffective coop- 
eration by contract markets with the CEA, Mr. Caldwell has submitted a list to 
the subcommittee purporting to show such instances. The board of trade had 
planned to comment on any instances cited involving it, but that is impossible 
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to do, because neither the list itself nor our own recollection indicates which 
of the incidents listed refer to the board. We have been informed that only 
one or two of the items cited do involve the board and we requested further 
details in order that we might respond, but the CEA has declined to supply this 
information. They apparently omitted more detailed description of the in- 
stances in the belief that such action would “protect” the exchanges. However, 
we consider that having made a general accusation, the recitation of purpose- 
fully vague events in support of the accusation reflects adversely and unfairly 
on all exchanges, because they are unable to disassociate themselves from the 
incidents that did not concern them and are denied the chance to explain the 
situations that did involve them. 

Despite this disadvantage, I would like to make some comments about the 
actions we have taken and are taking to insure that proper trading practices 
are followed on the Chicago Board of Trade. We have a business conduct com- 
mittee which meets regularly and investigates any reports of improprieties and 
recommends appropriate remedial action. We also maintain an office of in- 
vestigations and audits which is staffed to make investigations and gather ma- 
terial for the business conduct committee. We have always extended an in- 
vitation to local CEA officials to meet with us and discuss any problems or 
situations that may from time to time arise. 

I note particularly the case of Landon v. Butler, CEA Docket No. 65, included 
in Mr. Caldwell’s manipulation case list. The Chicago Board of Trade appointed 
a special committee to investigate Mr. Butler on March 22, 1955, and he was 
expelled from membership on April 12, 1955, whereas the CEA’s action against 
Mr. Butler was effective on July 20, 1955. 

Furthermore, in CEA Docket No. 90, also cited in Mr. Caldwell’s manipulation 
list. we conducted our own investigation and were in daily contact with E. F. 
Hutton & Co. to insure that they reduced their position to acceptable limits. 
I might say that they cooperated with the business conduct committee. 

A word also seems appropriate concerning the instances cited by Mr. Cald- 
well in which the efforts of the contract markets did not produce the result de- 
sired. In this regard it should be remembered that the regulatory power of the 
markets is limited by the Commodity Exchange Act and much of the information 
available to the CEA is denied to the markets. An example of this is the situa- 
tion involving Cargill in CEA Docket No. 58 also cited on Mr. Caldwell’s ma- 
nipulation list. 

Conclusion.—I have diseussed these matters in some detail because of the 
importance we attach to our reputation and to the laws and regulations under 
which we operate. 

We are strongly opposed to the enactment of this legislation. We do not 
believe that there has been any showing of public need that would justify grant- 
ing the additional power requested by the Department. In the absence of dem- 
onstrated public need, the threat of market disruption that could result from 
the arbitrary use of the additional power sought should compel its denial or 
strict limitation. Certainly, the lists submitted by the CEA and commented on 
herein do not adequately support the Department’s request. While efforts should 
of course be made to eliminate all improper trading practices, the few instances 
of alleged manipulation cited and the unidentifiable cases of ineffective self- 
regulation by the exchanges listed do not pose a problem that requires the broad 
injunctive power requested by the Department. 

The CEA made much of the argument that under the present law it is unable 
to head off potential manipulative situations and that in fact its hands are tied 
until it can prove that a violation has, in fact, occurred. We submit that there 
is much that the CEA can do with its present power to discourage the buildup 
of what it regards as illegal situations. Possessed of the power that it has to 
punish violators, a warning from it to persons involved in suspicious dealings 
should carry great weight. 

In closing, let me thank you again on behalf of the board of trade, its chair- 
man, Mr. Rowland, and myself for your consideration of our views. 

Sincerely yours, 
Rosert C. LicsENow, President. 


Mr. Jones. Mr. Dixon? 
Mr. Dixon. No questions. 
Mr. Jones. Mr. McIntire. 
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Mr. McIntire. Mr. Liebenow, you made reference to the fact that if 
there were a buildup it would be known by the Commodity Exchange 
Authority. Will youelaborate on that? — ‘i 

Mr. Lirsenow. Yes. So far as the Chicago Board of Trade is 
concerned I would imagine that there are 40—which would be a mini- 
mum figure—commission house people handling orders for the public 
where you could place an order. 

If I would place an order at each and every one of those houses, 
no one would know at that house what my position happened to be 
with another commission house. 

However, with the reporting limit, no matter who you trade through, 
all of these reports are made to the Commodity Exchange Authority 
and there would be a buildup of the concentration by one firm. — 

Mr. McIntire. But the board members of your exchange would 
not know that ? 

Mr. Lirsenow. No. 

Mr. McIntire. Under those circumstances, at the present, time 
the Commodity Exchange Authority could under its powers know 
that ? 

Mr. Lirsenow. They would see the buildup—they would see it 
through the reporting limits, Mr. McIntire, because the reports would 
come into the Commodity Exchange Authority. 

Mr. McIntire. What is your position on what should be done if 
that evidence is there ? 

Mr. Liesenow. There is no question but what if that evidence is 
there I would say that the first thing that the Commodity Exchange 
Authority should do is to contact the contract markets. I think most 
of these contract markets are, also, anxious to police their own activi- 
ties. And where they are given the information they can, in turn, 
step in and do what they can do to break any of these malpractices. 

Mr. McIntire. If the management of the contract market does not 
choose to act, or, at least, it does not appear to them to be sufficient, 
what happens then ? 

Mr. Liesenow. What happens then, of course, is that the Com- 
modity Exchange Authority would have the right to proceed against 
the people. I do not know of any situation—and I am speaking only 
of our own exchange—I do not know of any exchange where we have 
been asked by the Commodity Exchange Authority to conduct an in- 
vestigation or, in turn, to correct a wrongdoing that we have not 
lone so. 

Mr. McIntire. You have been asked to do so? 

Mr. Lirsenow. Whenever we have heen asked—something has been 
pointed out to us from information that the Commodity Exchange 
Authority has that we do not have, yes. 

Mr. McIntire. There have been those instances ¢ 

Mr. Lirnenow. Yes. 

Mr. McIntire. If your management did not take action, then there 
is nothing that the Commodity Exchange Authority can do until that 
particular situation has run its course, and then they can take the 
evidence of that situation and decide whether there is a basis for 
prosecution ? 

Mr. Larrnenow. That is right. 

Mr. McIntire. Isthat correct ? 

Mr. Lirsenow. That is correct. 
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Mr. McIntire. Then, actually, as has been expressed, they can give 
anyone interested a post mortem report on the situation which they 
watched develop, knowing full well what the potential of that situa- 
tion might be. ‘The CEA sits there and watches the potential develop 
and then there is an impact on the market, whatever that impact 
might be. It can do nothing about it until the impact has occurred, 
and then goes in afterward and says, “This ought not to have been 
done.” That is the position that you want the Commodity Exchange 
Authority to be in, is that right ¢ 

Mr. Lirsenow. I do not think that is quite the position that the 
Commodity Exchange Authority is in, sir. 

Mr. Mcinvire. I am interested to know why they are not in that 
position. What circumstances are there which indicate the CEA is 
not in that position ¢ 

Mr. Liesenow. First of all, I am not familiar with any situation 
where the Commodity Exchange Authority has asked the contract 
market to rectify a situation in the market where the contract market 
has not agreed to do so. 

Furthermore, the Commodity Exchange Authority does have ade- 
quate powers to revoke the designation of a contract market of any 
contract market trader who does not cooperate with the Commodity 
Exchange Authority. And it seems to me that, also, gives them ade- 
quate power. 

Mr. McIntire. This is after it has happened, because they would 
have to make their case after the circumstances had reached a point 
of violation, in their opinion ? 

Mr. Lirsenow. That is right. Of course, I might, also, say that 
you are saying that there is a flagrant case of manipulation—that 
there is not any question about it. Many of these cases having to do 
with these practices of manipulation do wind up before a hearing 
officer, and many times have gone to the courts. So we are not talk- 
ing about a situation that is entirely black and white, that there has 
been something that is completely wrong. 

Mr. McIntire. Thank you. That is all. 

Mr. Jones. Are there any other questions? If not, we thank you 
very much, Mr. Liebenow. : 

Mr. Lizrnenow. Mr. Rowland has a statement. 

Mr. Jones. You may proceed, Mr. Rowland. 


STATEMENT OF CLARENCE ROWLAND, CHAIRMAN, BOARD CF 
DIRECTORS, BOARD OF TRADE, CITY OF CHICAGO 


Mr. Rowranp. Mr. Chairman and members of the committee, my 
name is Clarence Rowland. I am a member of the firm of Engel & 
Co. I have been actively engaged in futures trading for more than 
25 years. I am also chairman of the board of directors of the Board 
of Trade of the City of Chicago. I appear before you today on 
behalf of that exchange to present arguments against the adoption 
of certain portions of House bill 9865. 

T will address my remarks first to section 1 of this bill which would 
add the following sentence to section 2 of the act entitled “Defini- 
tions”: 

The word “manipulate” shall be construed to include the causing or main- 
tenance of an artificial price by action intended for that purpose. 
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I am told by our counsel that for at least 50 years courts have been 
striving to arrive at a satisfactory and inclusive definition of the 
word “manipulate.” As a result of many carefully considered judi- 
cial decisions, this word has acquired a content of meaning that is 
under a continual process of refining and definition. The amendment 
the Department proposes cannot be expected to dispel all controversy 
concerning the meaning of the word. It simply states in broad 
terms one type of conduct that shall be defined as “m: nipwlation”— 
without in any way even listing or limiting other types of conduct 
that may be, and are so considered. It seems that the proposed defini- 
tion of the word “manipulate” would itself require definition. What 
isan “artificial” price? Iam not sure, are you 4 

I would next direct your attention to section 2 of this bill which 
proposes a revision of the wording of section 4a(2)(B) of the Com- 
modity Exchange Act. That section presently makes it unlawful 
for any person to buy or sell any commodity for future aenveRy on 
a contract market in an amount which shall result in giving such per- 
son a net long or a net short position at any time, with respect to 
such commodity, in excess of any trading limit fixed by the Commis- 
sion for net long or net short sae ion with respect to such commodity, 

The amendment proposed by the Department would change section 
ta(2)(B) to read as follows: 

(B) directly or indirectly to hold or control contracts of sale of any com- 
modity for future delivery on or subject to the rules of any contract market in 
an amount in excess of any position limit fixed by the Commission for or with 
respect to such commodity. 

Is this change intended to encompass dealings in spreads and strad- 
dles? The Commodity Exchange Authority has from time to time 
issued administrative interpretations concerning spreads and strad- 
dles and these interpretations are widely used as guides by producers, 
processors, and traders who conduct operations that are not clearly 
and expressly within the orders fixing position limits. 

Would the amendment that is now proposed have the effect of con- 
tinuing these interpretations as such guides for the future, or would 
the proposed amendment supersede these interpretations and create 
an area of uncertainty where a relative degree of certainty has now 
been achieved?) What would be the effect of the proposed amendment 
on intramarket spreads 4 

Note that the proposed amendment speaks of “contracts of sale.” 
Does this mean contracts of purchase as well as contracts of sale? 
Does it cle: arly pert iin to the longs as we ll as to the shorts? I ask 
these questions simply to e mph: isize my apprehension that in seeking 
to achieve simpler language the Department may, in effect, destroy 
the existing concepts in relation to which the producer, the processor, 
and the trader may now, to a reasonable degree, chart his course of 
action. 

We are glad to see that the CEA has already begun to recognize the 
threat that its proposals may cause to present rulings and that it has 
agreed to the addition to its proposed section 4a(2)(B) of language 
that would expressly protect a tr: — who acquired a position in good 
faith if that position subsequently becomes excessive under revised 
and reduced limits. While we consider such a change essential in any 
further consideration of this amendment we believe it illustrates the 
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danger which these amendments pose to the understandings that have 
developed concerning the regulation of commodity futures tr: ding. 

The last provision of this ‘bill to which I would like to call your 
attention is section 3 which would add to section 4a of the act the 
following wording: 

(5) For the purposes of this section and section 41 the transactions and posi- 
tions of any person shall include the transactions and position of any person 
directly or indirectly controlling or controlled by such person, or under direct 
or indirect common control with such person. 

The result of this amendment would be to make all parties in the 
above-stated control relationships lable under the tradmg and posi- 
tion limits and reporting provisions of sections 4a and 4i for their 
total trading and positions without regard to whether individually 
they had control of the trading or position of the others or even had 
knowledge of the amount of their tr: ading or positions or of the exist- 
ence of the control relationship itself. 

While Mr. Caldwell said in his prepared statement that the purpose 
of this amendment was to 
make it clear that the transactions and position of a person which are restricted 
by the limits set by the Commodity Exchange Commission shall include not only 
his own transactions and position but those of any person directly or indirectly 
controlled by him 
the amendment itself is not so limited. It would make the “controlled” 
party linble as well as his “controller.” 

Moreover, the meaning of the term “control” itself is certainly not 
clear from thisamendment. While that term has sometimes been inter- 
preted to mean actual operating control under both the Commodity 
Exchange Act and the Securities and Exchange Acts (Ralph W. 
Moore. 9 Agriculture Decisions 1299 re aff'd 191 F. 2d 775 
(1951 py Ce ' nie 6d 342 U.S. 860 (1951): Stadia O77 & Uranium Com- 
pany V. Wheelis, 251 F. 2d 269 (1957) ; i mokins v. Merrill, Lynch, 
Pierce. Fenner rae Be ane, Sd F. Supp. 104 (1949) ) certain of the 
securities acts also provide that “control” shall be presumed from a 
certain percentage a stoc kk ownership. (Investment Company Act, 
sec. 2(a) (9), 15 U.S.C. sec. 80 a i : Public Utility Holding Com- 
pany Act, see, 2(a (a ), (8), 15 U.S.C. see. T9b(7),(8).) 

Consideration of these statutes sana ng security trading also 
makes it clear that different scope is given to the “control” test for 
different purposes. 

The broad definition proposed by the CEA is used in the securities 
acts only to require disc — of the existence of the control relation- 
ship itself, (Securities Act, sec. 19, 15 U.S.C. sec. 77s(a); Securities 
Exchange Act secs. 12(b) (1 ; (A), 15(b), 15 U.S.C. sees. 78 1(b) (1) 
(A), o(B),) or to exclude certain persons from positions of trust 
where they ila be subject to conflicting loyalties. (Trust Indenture 
Act, sec, 310(5(3), 15 U.S.C. see. T7iji(b) (3 ).) 

However, when a “control” test is used to make one person liable 
for the acts of another as in section 15 of the Securities Act and 
section 20a of the Exchange Act, liability is only attached to the “con- 
trolling” person and even he is given a defense where he “acted in 
good faith and did not directly or indirectly induce the act or acts 
constituting the violation or cause of action.” 
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While as we have said before we consider that the problems facing 
securities and commodity exchanges are sufliciently different to re- 
quire that no regul: ition ap phic able to one should be imposed on the 
other without consider no if it is appropr late, we think that the ex- 
perience in the use of various ** ra * tests under the securities acts 
indicate that no test should make those ‘ ‘controlled’ lable for the 
independent acts of their “controllers” (Persons are already liable 
under sect. 2a of the Commodity wy for the acts of their agents), 
Furthermore. any “control” test should also include a good faith 
defense and should spec ify that con trol means actual dire ction of 
trading. 

In conclusion, may I respectfully suggest that to one who is not 
only a grain trader but also an officer of a contract market, it seems 
premature even to consider adoption of the three proposed amend- 
ments to which I have referred without first carefully exploring the 
impact thereof upon the orderly functioning of the contract markets 
and upon the day-to-day activities of the thousands of producers and 
processors, as we ‘ll as traders who use these contract markets. 

Mr. Jones. Thank you, Mr. Rowland. I do not want to seem to 
press this, but I would like to ask you, do the traders on the com- 
modity exchange, who have no interest in the commodity as such, 
and who are not engaged in any activity concerned in the production, 
processing or sale of that commodity, and who are using your com- 
modity exchange strictly for speculation, why should they not be 
regulated by the same rules that apply to a person who spec ‘ulates on 
the securities exchange? That is what I cannot get through my 
mind. I know very little about your aerelten, but can you tell me 
why that person should not be regulated in the same manner? 

Mr. Rowtanp. I am not too familiar with the stock trader’s posi- 
tion, but in the case of grain traders, they are controlled by the Com- 
modity Exchange Authority to the same extent that anybody in 
the business is, that is, in the grain business. 

Mr. Jonss. Is there not a little difference between the man who is 
merely a speculator and the man who is using the market as a vehicle 
for trying to hedge and to protect his interests in his crop, and things 
like that—is there not a difference between those two classes of people 
who operate on the same market ? 

Mr. Rowtanp. Well, there is a difference to this extent, that the 
speculator has no position in the cash market as the owner of the 
physical property, while a processor, or a miller, a co-op, have physi- 

cal assets, physical properties that they hedge. And they are not con- 
rolled by the speculative limits, necessarily, whereas the trader is. 
Heise ‘ontrolle dr ioht now under the Commo lity Exchange Authority 
Act by speculative amit inevery commodity. 

Mr. Jones. What is that limit, 2 million ? 

Mr. Row.anp. It is 2 million on wheat and corn and so forth, one- 
half million on rye, and 2 million on beans. The limits are variable. 
They are determined by the commodity exchange. 

Mr. Jonrs. Do you have and questions, Mr. Hagen ? 

Mr. Hacen. No. 

Mr. Jonrs. Mr. Dixon? 

Vir. Drxon. No questions. 

Mr. Jonrs. Mr. Dague ? 
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Mr. Dacur. No questions. 

Mr. Jones. Mr. McIntire. 

Mr. McInvire. Could I ask either of you gentlemen on the Chicago 
Board of Trade, do you permit a floor broker to act for customers and, 
also, trade for his own account on the same cammodity ? 

Mr. Row.anp. Yes, we do. 

Mr. McIntire. At the same time? 

Mr. Rowtanp. Yes, sir. 

Mr. McIntire. Do you think that is a desirable practice? You 
must, I am sure, or you would have taken it out long before this. 

Mr. Rowtanp. It is difficult, Mr. McIntire, to have a broker who 
at some time or other does not trade for himself through error, not 
because of necessity but nega error. You make errors in filling 
an order, like the order might say. y. “Buy 50 May wheat,” we will say, 
for example, and he sells it. He does that through error. He buys 
his own trade, not of his own choosing, but through human error. So 
he has to sell out that 50 for his own account and sell another 50 for 
the order. So he is a trader many times, but not because of choice, 
however. 

Mr. McIntire. Well, yes, that is right. 

Mr. Rownanp. That is far the small percentage. 

Mr. McIntire. Of course, it is. 

Mr. Row.anp. Surely. 

Mr. McIntire. I am getting at the principle. And not the answer 
that you have given me. I am getting at the principle of a floor 
broker who is a customer’s man, and his customers are in both long 
and short positions, and still as an individual he can speculate in that 
market and take his position on the long and the short side of that 
market. And you think this is a good practice, do you ? 

Mr. Rownanp. He cannot do it. I do not thoroughly understand 
your question. So far as the broker knows, he does not know what 
his customer's position is. His customers might give him orders 
through various clearing members to buy and to sell, but what their 
position nobody knows that. It might be a new position—it might be 
one of liquidating, but he cannot trade against those orders, that is, 
he himself cannot do so. 

The orders as they come into the pit have to be filled in the open 
market. Then after he fills his orders, if he wants to trade for him- 
self, he is free to do so. 

Mr. McInrire. Well, I was not assuming that he was that unin- 
formed, that is all. 

Mr. Rowianp. Well, he is. I do not know how he could find out 
what the customer’s position is. 

Mr. McIntire. I realize that the customer may be trading through 
another broker, too, but, on the other hand, if a customer is using a 
broker rather e Xe ‘lusively, that broker, certainly, has some awareness 
of his customer's position. does he not ’ 

Mr. Row.anp. Let me cite a hypothetical case. We will use com 
mission house A, and they put in five, six, seven, eight orders to buy, 
say, a similar amount to sell. The customer is not designated on the 
orders. He has no way of determining from those orders who they 
are for. They are only known to the commission house that clears the 
trade, and they might be for 5, 10 different customers, or they might 
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be for the same one customer, but the broker has no way of determin- 
ing this. He has no access to the clearing members’ books. 

Mr. McIntire. Thank you. 

Mr. Jones. Thank you, gentlemen. 

Mr. Lirsenow. Could I add one thing ? 

Mr. Jones. Yes. 

Mr. Liesenow. This is to clear up a point about speculation. First 
of all, so far as speculation is concerned there are professional specu- 
lators and amateur speculators. It is difficult to tell the difference 
between the two. I believe it has been said that a professional speeu- 
lator is one who is successful, and an amateur speculator is one who 
is unsuccessful. 

You will have, for example, perhaps a billion bushels of wheat, 
perhaps, in the next year, 5 billion bushels of corn, 625 million bushels 
of soybeans, all of which is harvested in a short space of time and 
coming to the market at one time. If it were not for the speculator 
in the marketing machinery, your ante would be greatly depressed. 

Two farmers cannot sell to each other—two farmers cannot hedge 
with each other. 

The speculator is the one who assumes that price insurance and the 
risk ownership. Ile is the one who is on the other side of the trans- 
action. It is the same as with an insurance policy, if you go to an 
insurance company to insure your car or your home, there is someone 
on the other side of that transaction. That is the insurance company. 

That is the same way with speculation. These are the people who 
are taking the other side of the transaction. They are a necessary 
part of the marketing machinery. The market could not operate 
without them. 

Mr. Jones. To keep a speculator from doing damage to the person 
whose labor has gone into this commodity, and not to use it to de- 
moralize, that is the thought. I think as long as your exchange is 
there and has contributed to a stabilized market. that is fine. We 
know we have to have it. What we are trying to do, and I am sure you 
realize it, to tighten up through legislation the practices that we have 
rerson to believe have gone on and to correct those. And we know 
that any time that we pass any law that will protect some people, it 
may do damage to other people. We hope that in this instance it will 
do dam: ige only to those who have taken advantage of the situation. 

Mr. Hacen. I want to confess my lack of an expert’s knowledge 
about this whole subject of futures tr: ading. 

Mr. Lresenow. The next time that you are passing through Chi- 
‘ago, I hope you will stop and visit us. 

Mr. Hacen. As to the existing regulations, and these proposed 
changes, do they affect the customers or the professionals—say that 
I want to make some money buying and selling wheat or something 
like that—of course, I would have to deal through a professional 
salesman. 

Mr. Lrenenow. You would deal through a commission house. 

Mr. Hagen. Would these regulations affect me in my activities? 

Mr. Lienenow. Asa trader, yes—you are a trader. 

Mr. Hacen. A customer of the futures market. 

Mr. Lirsenow. The control pest would be one place where they 
would. Asasmall trader, they would not. 
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Mr. Hacen. In other words, as a customer I am a trader, is that it ? 

Mr. Lienenow. You are considered as such. 

Mr. Hacen. And I am limited in my volume of purchases and sales? 

Mr. LirpeENow. Yes. 

Mr. Hagen. With respect to the Securities and Exchange Com- 
mission Act, is there any similar regulation of the magnitude pro- 
posed here as to customers— I do not mean the brokers that sit on 
the stock exchange and deal for a fee and so forth ¢ 

Mr. Larnenow. No, I do not believe there is. 

I find it very, very difficult, of course, to compare a commodity 
exchange with a security market. Their purposes are altogether dif- 
ferent. One is for marketing a crop that is wpon you right now and 
is going to be consumed, and the distribution of that agricultural 
food and fiber has to be spaced out during the course of the year. 

If General Motors comes out with a new issue, that can be on the 
market for many, many years to come, as has been true with such 
stocks. That is why I say that these marketing mechanisms are far 
more delicate than, I think, you would find in the securities market. 

Mr. Hacen. Do you have any idea how many people utilize these 
commodity exchanges 4 

Mr. LigesENow. I would not know, sir. 

Mr. Hacen. I am trying to find out whom we are seeking to pro- 
tect here. 

Mr. Lirsenow. We are seeking to protect the people who find a com- 
modity exchange extremely useful in their own operations, which 
would include the producer, the processor, the banker, the feed manu- 
facturer, and so forth. 

Mr, IHlacen. Has there been any demand, I would like to know in 
this hearing from any of these people that might be protected by 
this legislation ? 

Mr. Liesenow. I could not answer that. 

Mr. Hacen. Are you going to hear from other witnesses, other than 
those of the Department in support of this legislation ¢ 

Mr. Jones. The Department is representing the people who have 
had to come to them. 

Mr. Hacen. The Department is here. I would like to ask of them 
the ide = of any persons or groups seeking this legislation. 

Mr. Jones. Let us finish these other witnesses here who are in 
opposit ion, and then we can come back to that, please. 

Mr. Hacen. Of course, a lot of these customers of the commodity 
exchanges, who buy and sell futures for a living, probably, do not 
need too much protection. I assume that the people who deal in 
these various commodities are not like the housewife who buys a 
share of stock in General Motors. 

Mr, Lireenow. That is entirely true, Mr. Hagen. You can, on the 
New York Stock Exchange, buy a share of any stock, you can buy 
one or two shares, and put them in a safety deposit box and forget 
about them. 

The commodity market does not operate that way. The existence 
is only for a period of 11 months. I do not think that there is any 
issue on the New York Stock Exchange that lasts only for 11 months. 

Mr. Hacen. Have we passed the law abolishing futures trading 
in onions ? 
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Mr. Dixon. Yes. 

Mr. Hagen. Does anyone know what the result has been / 

Mr. Lizzenow. We will be interested to give you the price informa- 
tion as to what has happened. The regulation has not aided the onion 
market. It states, “Futures’ end has not aided the onion market2 
which is from the Produce News, with which the Produce Barometer 
is combined. This is Mr. Harris. Do you not present that? He is 
going to file a statement later. He is president of the Chicago Mer- 
eantile Exchange which was adversely atlected by the legislation, and 
he can tell you about that. 

Mr. Jones. He is the next witness. 

Mr. Liesenow. Yes, sir. 

Mr. Jones. Mr. Rowland ? 

Mr. Rowrtanp. I think that you asked a question as to the idea why 
we were seeking somewhat less re or tive measures than contained in 
the Securities and Exe thange Act. I do not think that is the case, 
I think that some regulation may be appropriate to both the stock 
and commodity exchanges, but what we do not want to do is to apply 
the stock exch: ange re oul: ation to the commodity exchanges without 
considering that which is appropriate in the commodity “field, 

I think our exchanges are entirely different, that is, from the stock 
exchanges. I mean, that we are dealing in something that is produced 
by a farmer against something that is manmade—a product that is 
manufactured in a plant—it is entirely different. 

In our instance, it is semiperishable and perishable in some cases, 
It is not a manufactured product. In most instances—and not in all. 
It is true that flour and soybean meal and so forth are processed 
products that are used in hedging in the open market, too. Our 
exchanges are greatly different. 

Mr. Jones. Are there any other questions 4 If not, we thank you 
very much, gentlemen. 

Mr. Liarsenow. Thank you. 

Mr. Rowianp. Thank you. 

Mr. Jones. Mr. Everette B. Harris is our next witness. You are 
accompanied by Mr. J. Arthur Miller, I believe. Do you have a 
prepared statement / 

Mr. Harris. I do. 

Mr. Jones. You may proceed. 


STATEMENT OF EVERETTE B. HARRIS, PRESIDENT, CHICAGO 
MERCANTILE EXCHANGE, CHICAGO, ILL.; ACCOMPANIED BY J. 
ARTHUR MILLER, COUNSEL 


Mr. Harris. Mr. Chairman and members of the committee, my 
name is Everette B. Harris. I live at 524 Parkwood, Park Ridge, 
I1].,a suburb of Chicago. 

I have been president of the Chicago Mercantile Exchange, the 
second largest commodity market in the country, since June 1, 1953. 

For 4 years prior to June 1, 1953, I was secretary of the Chicago 
Board of Trade, the leading commodity exchange. During this peri- 
od of more than 10 years it has been my privilege to work closely 
with the various gentlemen who have occupied positions in charge 
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of the Commodity Exchange Authority in Washington and Chicago, 
as well as their staff of people. 

To work with these individuals has been a pleasure and I have found 
them all, in my judgment, competent, courteous and cooperative. I 
have the highest esteem for Mr. Alex C. Caldwell, who is currently 
Administrator of the Commodity Exchange Authority. And I am 
sure that my colleagues of the other exchanges share this. 

Our exchange would favor any legislation which would allow the 
great commodity markets of America to continue to serve the pro- 
ducers. handlers, and consumers of farm products in which we trade 
daily, in the efficient manner they have performed this service for 
many decades. We fear that parts of the proposed legislation con- 
tained in H.R. 9865 would not only fail to help but would actually 
be harmful to the Commodity Exchange Authority in their efforts 
to properly police with us the dynamic trading which occurs on these 
contract markets. 

I wish to call attention specifically to the power, which I understand 
the bill would give to a single individual who happened to be in 
charge of the Commodity Exchange Authority to seek an injunction 
which would throw into turmoil an entire market when conditions 
within days or hours might correct any apparent difficulty and make 
such dre astic action both unnecessary and undesirable. 

There is one of the basic differences between the executive powers 
relating to the securities markets and as it relates to a commodity 
market. In the case of securities you have hundreds, if not thousands, 
of issues listed and unlisted. If in some small issue an injunction is 
obtained it has no affect on the total market. 

In the case of a commodity market you are trading in wheat or corn 
or eggs or potatoes or what not, and it would affect and have a de- 
moralizing affect upon the entire market, in my opinion. 

If this great power is given to one individual, pressures exerted 
on him by individuals with losses in the market either directly or 
through their congressional representatives will become almost un- 
bearable. 

As the principal executive officer of an exchange, I can assure you 
that an individual with losses on one side of the market often pleads 
eloquently that the market has gone against him not for economic 
reasons, but due to manipulation on the part of everyone on the other 
side. That is human nature. 

This applies in other fields, as you know. 

True if attempted manipulation does occur, both the Commodity 
Exchange Authority, and the exchanges who are charged with polic- 
ing themselves insofar as possible have strong tools for use in coping 
with these situations. The proposed cure, in the form of injunctive 
power, would in my most sincere Judgment be more harmful than any 
existing inadequacy which now may exist in our policing machinery. 

Inasmuch as this bill is highly technical, with various legal provi- 
sions, and inasmuch as I have been trained as an economist and not 
as an attorney, I would like to leave the detailed discussion to our 
highly competent attorney, to my left, Mr. Miller, who has served us 
for more than a quarter of a century and who is prepared to discuss 
the proposed legislation in detail. 








34 COMMODITY EXCHANGE ACT AMENDMENT 


He represents large stock exchange firms, and has for a number of 
years, and currently is with Bache & Co. 

If the committee wishes to ask me questions subsequent to his tes- 
timony, or now, I shall be happy to furnish any desired information 
to the best of my ability. 

Thank you, gentlemen, for the privilege of appearing here today, 

I would like to clear up one little point that was asked by Mr. 
McIntire relative to brokers trading for their own account and for 
the account of customers. That has been a controversial question over 
a period of time, but the fact that a broker is prohibited from filling 
an order for himself while he is dealing with the customer’s order 
in the market at the time prevents him trading against the market. 

Quite often, if some individual loses money in the stock market 
he will say, “T bet the broker took the other side of that trade.” 

That is rather juvenile thinking, because the broker wants to buy 
and sell. He does not have to find a poor victim on an organized 
exchange. There is trade within the commodities. If he wanted to 
swindle by taking the other side, he would do it not on the organized 
exchange, but through some other w: Ly. 

As to who wants this legislation, that question has not occurred to 
me before but to my knowledge I have heard, and I am alert to these 
things as much as I can be—I have heard no request for this legislation 
from anyone. 

As to onions, I feel that I can comment on that. We feel that it 
was a great tragedy when this legislation was passed on onions. We 
feel that it is, certainly, against the spirit, if not the letter of the 
Constitution, We opposed it almost to the Supreme Court and on 
the advice of various counsel decided not to pursue that. That may 
have been a frivolous pursuit to pursue it further, 

We have had onions dumped and it has proven conclusively that 
there are too many onions, and the price goes down. Supply and de- 
mand gets into this, like the law of gravity. We may have sputniks, 
but the law of gravity will always be with us. 

We may have price support, and all kind of artificial schemes to 
control prices, either up or down, but supply and demand is inexorable 
in its long time working. 

I would like to submit for the record two documents which you may 
wish to insert or not relative to this matter of onions. 

Mr. Jones. What are the documents / 

Mr. Harris. One is from the Produce News, summarizing what 
happened in the onion market this year. It is nothing that was pre 
pared by the Mercantile Exchange. It is a well- known reporter, 
as Congressman McIntire knows. 

The other document is from the Institute of Agriculture, the Univer- 
sity of Minnesota, and is an analysis of the entire thing before and 
after. 

Mr. Jones. Without objection, they will be included in the record 
at this time. 


(The document entitled “The Produce News,” dated January 29 


1960. and the document entitled, ““Minnesota Farm Business Notes,” 


follow :) 
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[From the Produce News, New York, N.Y., Jan. 29, 1960] 


CuiIcaGo MEET DRaws CRowD—FUTURES’ END HAs Not AIDED ONION 
MARKET—DEAL NEEDS HARD PUSH TO GET GOING 


(By Col. L. Brown) 


Onion prices have shown no improvement the past several weeks and, in fact, 
the market has shown weakness in some sections. Cold weather is generally 
considered good for onion consumption, but it has not exerted any influence since 
January 1. 

Stocks of onions on hand January 1 were 30 percent heavier than a year ago, 
according to the USDA. Total stocks were estimated at 5,677,000 hundred- 
weight, compared to 4,371,000 hundredweight, a year ago. Some onion men are 
inclined to believe the figures are conservative. In any event, it indicates that 
abundant supplies are still on hand. 

Heavy supplies remain in New York State. Orange County is shipping freely 
and will not clean up as early as usual. Upstate New York areas have had 
slow demand all season and, while some sections had only moderate holdings 
early in the season, they have moved onions so slowly that supplies are now 
heavy for this season of year. Michigan holdings are relatively heavy also. 

Prices have continued to decline and are down to $1.25 bulk hundredweight 
to growers in western New York. Market held at $1.75 hundredweight for a 
long time, then began to ease, first to $1.50, then $1.40 and finally $1.25. Now 
that the market is down, growers are more anxious to sell. Some consigning is 
being done, often to firms not in the onion business, and this tends to disrupt 
prices still more. 

Instead of consigning regularly and building up a trade, growers are prone to 
wait until things get desperate, and then expect a commission house to work 
miracles. 

The situation is probably a little better in Colorado and the Far West, and 
prices there are about steady. But for the East and Middle West, onion prices 
are the lowest in 5 years. Only 1 year in the past 9 has seen prices go as low 
as they are now. The trouble appears to be too many onions and not enough 
urge to sell onions rapidly during the fall. 


GET RID OF THEM 


For a number of years there was trading in onion futures, and a good many 
people, including some members of the trade such as dealers and growers, be- 
lieved that all the onion business needed was to get rid of futures. So they got 
rid of futures and the market has gone from bad to worse. This is not to say 
the market would have been better if future trading had been permitted to con- 
tinue. However, it could not have been worse. 

It was a victory for those who like to pass restrictive laws, but it puts no money 
in grower’s pockets. Some evidence would indicate that it has taken money out. 
Many growers sincerely believe the termination of future trading would result 
in greater onion consumption, and this view also had some organized support. 
There were promises of advertising and merchandising support, and some work 
was done last fall. Many growers figured the ending of futures and a little 
advertising were going to work wonders, so they planted heavier. Thus the sup- 
ply of onions was increased beyond what vould be sold readily. 


HELD ONIONS BACK 


Unfortunately, effects of the promotion work were not appraised correctly, 
and many growers held back their onions in the belief that better prices were 
coming. They didn’t come, and now growers would like to sell. 

This should prove once and for all that you have to do something besides 
abolish future trading to make people eat oniong. As a matter of fact, it will 
take a lot of money, plus professional knowhow, to start a trend toward increased 


onion consumption on a national scale. It’s already too late to help this year, 
what with Texas onions only a few weeks away. 
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{From Minnesota Farm Business Notes, Institute of Agriculture, University of 
Minnesota, March—April 1959] 


SPECULATION HELPS THE ONION GROWER 
(By Roger Gray) 


The contribution that the speculator in commodity futures makes toward 
efficient marketing is not always fully appreciated. The producer of the com- 
modity is one of the leading beneficiaries of speculation and may be particularly 
interested in understanding this contribution. 1 

The onion futures market is of comparatively recent origin. It has flourished 
only since 1949. The recent growth in this market affords an opportunity to 
demonstrate the contribution it has made toward reducing seasonal price vari- 
ability. An additional aid is the recently published U.S. Department of Agri- 
culture’s index of seasonal variability in onion prices. This index covers a 
long period prior to the opening of the onion futures market. This allows a 
comparison of seasonal variability before and after the futures market began 
to function. 

The influence of the futures market upon the onion price pattern throughout 
the marketing season (September—March) is determined in the following steps: 

1. The original USDA series of index numbers of seasonal variation is used 
to show the marketing season price pattern for the period 1922-41. 

2. An index of seasonal variation is computed for the next 74% years, during 
Which futures trading had not yet begun to flourish. This index is computed 
in exactly the Same way as was the original USDA index, so as to permit direct 
comparison. This shows whether or not the seasonal price pattern changed 
in recent years without the influence of futures trading. 

3. An index of seasonal variation is Computed to cover an additional 9 years 
during which futures trading flourished. Again, the computation is done by the 
same method as before. This shows whether or not the seasonal price pattern 
changed in recent years under the influence of futures trading. 

Figure 1 shows the basis for choosing the periods used in steps (2) and (3), 
Futures trading in onions began in September 1942, but for a number of years 
thereafter was an insignificant factor in the marketing of onions. Beginning 
with the 1949-50 marketing season, however, futures trading volume rose to a 
new high level which has since been sustained. The period represented by the 
patterned area in the chart it taken as the period when futures trading was 
large enough to have been important. 

Figure 2 shows the marketing season price patterns for the three periods. 
This pattern did not change appreciably between the earlier 20-year period and 
the subsequent 7%4-year period. But a pronounced diminution in the seasonal 
price range is clearly indicated for the 9-year futures trading period. 

The average price throughout the marketing season is represented by 100 on 
figure 2. This shows that the lowest prices occur during harvest months and 
the highest prices occur at the end of the storage period. During the two earlier 
periods, the September price was approximately 74 percent of the marketing 
season average price and the March price was approximately 142 percent of the 
marketing season average price. For the most recent period, the September 
price averaged approximately 86 percent and the March price approximately 117 
percent of the marketing season average price 

The grower gets two advantages as a result of futures trading which can be 
shown in this setting. 

The first. which is shown directly in the contrasting seasonal price patterns, 
is that competition to assume the price risk on stored onions is greater. Spec- 
nlators are buyers at harvesttime, and the broadened opportunity for specula- 
tion which futures trading provides results in better prices for the grower sell- 
ing at harvesttime 

The second advantage, which is not directly shown, is that the grower who 
wishes to store onions for later sale may avoid the price risk which this en- 
tails if he so chooses by selling futures. Of course he may speculate in physical 
onions if he prefers or even in onion futures contracts. It is important to note 
that if he stores onions unsold he is speculating. 
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Oct. Nov Dec. Jan Feb March 


Fig. 2. Index numbers of marketing season prices 
received by farmers for onions; selected periods 
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The several other benefits of futures markets, from the grower’s standpoint, 
are not demonstrated in this analysis of marketing season price patterns. The 
perishability of onions, together with the fact that consumers are not respon- 
sive to onion price chunges, causes greater marketing season price fluctuations 
in onion prices than in most other farm product prices. Hence, the contribu- 
tion that futures trading makes in reducing this price fluctuation is especially 
important. 

THE 64-CENT QUESTION 


A bill to prohibit futures trading in onions became law last September (Pub- 
lice Law 85-839). This law is in the process of being tested in the courts. 
Meanwhile, futures trading in onions continues under a preliminary injunction 
granted in U.S. district court in Illinois. 

If the law prohibiting onion futures trading is permitted to stand, a serious 
question is raised for onion growers. In terms of the present analysis it may 
be illustrated as a 64-cent question. Abolition of futures trading may be ex- 
pected to allow the seasonal price pattern to revert back to the more extreme 
pattern shown in figure 2. If a marketing season average price of $1.50 per 
sack is chosen for illustration, the difference between the seasonal range shown 
under futures trading and the range which prevailed before futures trading is 
64 cents per sack. The question for the onion grower is: Who will get the 64 
cents ! 

Mr. Jones. Do you have any comments that you would like to make? 

Mr. Miiier. I have no prepared statement. I am J. Arthur Miller, 
910 East Walton Street, Chicago. 

I have been the general counsel of the Chicago Merchantile Ex- 
change in Chicago for over 35 years. 

[ would like to review something of the history of this legislation 
and take you back many years be fore 1921. That is the beginning 
of the Government’s legislation with respect to futures tr ading. 

Before that time there was a question as to whether the Federal 
Government had any jurisdiction over futures trading at all. There 
was a question of whether it should be regulated. There was even 
some question whether it should be prohibited. 

Those questions were fought out for many years. 

In 1921 the Government passed the Futures Trading Act. Its con- 
stitutionality was tested out, and Chief Justice Taft held in an unani- 
mous opinion that the act was unconstitutional because it did not con- 
stitute interstate commerce. So then new legislation was drafted. 
And this legislation was given great attention in Congress. 

The Grain Futures Act was passed in 1923, T think it was, or 1932. 
That is. right after the other bill had Se dec lared unconstitutional. 

And it was then held that while futures trading was not in itself 
interstate commerce it had a direct effect upon interstate commerce 
and, therefore, and under the findings of fact in that bill, the bill 
was constitutional. 

That bill has come down to us and is the Commodity Exchange 
Act today. The name was changed in 1936. Up until that time it 
related entirely to grain. 

And the Chicago Mereantile Exchange that was dealing in butter. 
eggs, and potatoes was not affected. In 1936 the act was changed to 
the Commodity Exchange Act, and butter, eggs, and potatoes were 
brought under the act. 

It was suggested to the Mercantile Exchange that an attempt 
should be made to test its constitutionality. The exchange refused 
the request of some of their members to test it out, but one of the 
members did test it out, and the exchange resisted it. It weleomed 
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the bill. It felt that it was good legislation. The act then we felt, 
and we feel now, was a good act, that it has done great good for the 
industry. And it has remained on the books with a few amendments 
up to this time. 

The present amendments do not seek to change anything whatso- 
ever, so far as controlling other products or to change anything with 
respect to the method of trading. These amendments come out of 
the Commodity Exchange Administration entirely. No one else js 
asking for them. They seek to make it easier for the C ommodity 
Exhange Authority, in their administration of the act. 

That is not unusual in administrative bodies. They are inclined 
to seek more power all of the time and to make it difficult for those 
who oppose them to have their day in court. They want it final in 
their department. They feel they can do a better job than the courts 
ean do. 

Among the things that they have done that they have sought here is 
to change the test of the rule of evidence on ap peal from the admin- 
istrative ruling. They seek to change the rule, which is now in exist- 
ence, which was worked out and labored over when this legislation 
first went into existence and, that is, that the finding of the Secretary 
of Agriculture suspending or re voking the license of a commission 
merchant who had been registered under the act, to make his ruling 
final, unless it is against the weight of the evidence. 

They want to change that, so that is final if there is any evidence— 
substantial evidence. 

That means that if the Secretary of Agriculture, through a judicial 
officer—the Secretary himself does not participate in it—holds a hear- 
ing and suspends or revokes the license of one who has been authorized 
to solicit trades and to conduct me -m and to take his living away from 
him, that if he takes an appeal, if this amendment goes through—if 
there is any evidence in that case, any substantial evidence, they 
say—— ; 

Mr. Jones. I want to interrupt you there, please. You keep saying 
any evidence is substantial evidence. 

Mr. Miurer. I am coming to that in just a minute. It is subst: an- 
tial evidence, but my experience as a lawyer has been if there is any 
evidence that tends to show what is charged the courts will not go 
beyond that. 

When you say “substantial” you might just as well say that, 

We will go back to the word “substantial.” If there is any substan- 
tial evidence there, then it cannot be set aside, and the man’s liveli- 
hood is taken aw: ay from him. 

Mr. Haaren. That was the point of my question to Mr. Liebenow. 
Is that reflected in any language of any court opinion, or is that just 
an observation on your part based on personal knowledge of court 
activities ? 

Mr. Mirrer. The Supreme Court has been a little confused itself 
as to what it is. They have never b — w a tosay. They said that 
it has to be more than a scintilla, but that is as far as the Supreme 
Court has gone. 

And we as lawyers—I, certainly, do not know what “subst antial 
evidence” means under that rule in administrative proceedings. The 
Supreme Court has not been willing yet to inform us. 


Wl 
bu 


se’ 
wa 
sta 
fa 
pe 
ha 


ab 
in: 
wl 
ha 


an 
sti 
or 
wl 
hi 
ur 
te 
W: 


Cl 


ru 
Cl 


di 


ot 
be 
mu 
h 


di 





elt, 


the 
nts 


SO- 
ith 
of 
is 


ity 


ied 


ose 
rts 


P18 
in- 
ist - 
ion 
Ary 
ion 
ing 


an- 
ny 
g0 


an- 


OW, 
ust 
urt 


elf 
hat 


‘me 


tial 
Che 


COMMODITY EXCHANGE ACT AMENDMENT 41 


Why, I wonder, does the Commodity Exchange Administration 
wish to change that test? They have never lost, so far as I know, 
but one of their cases, and that was the General Foods C orp. ite 
There was an order of suspension there. It was set aside in the 
seventh circuit under the weight of the evidence rule which they said 
was not the weight of the ev idence to sustain it. If it had been sub- 
stantial evidence there is no doubt that the case would have gone in 
favor of the Commodity Exchange Administration’s order, or the 
Secretary of Agriculture's order, which is what it was, but there would 
have been a grave injustice done, if that had been the case. 

If the Court had just given up and said, “We cannot do anything 
about it, because there is substantial evidence,” I think that a grave 
injustice would have been done in that case. That is the only case 
where the Commodity Exchange Administration, so far as I know, 
has ever had their decision set t aside. That was back in 1948. 

Why they want to bring this change about at this time, I do not 
think the facts justify. It has been too well thought out, 

[ would agree that in an administrative proceeding the rule more 
and more is the substantial evidence rule, but in most of those in- 
stances they are prohibiting the sale of some commodity, some food 
or drug or something like that, but in none of them can I visualize 
where they have taken a man’s business and his livelihood away from 
him. That is what the Secretary of Agriculture has a right to do 
under this act. That is the reason that way back when it was writ- 
ten—and so carefully written—that the weight of the evidence rule 
was put in there instead of the substantial evidence rule. 

Mr. Jones. In that case there—and I think that Mr. Liebenow just 
cited one instance of where they did not use the substantial evidence 
rule, but they did use substantial evidence rule in many other agen- 
cies—why should your agency be different, that is, this agency be 
different from the others? That is the question I have in mind, 

Mr. Mitier. That is what I was trying to explain. And this one 
where it be¢ ‘omes effective is where the Secret: ary of Agriculture has 
revoked a man’s license to do business and has put him out of busi- 
ness or has suspended him. There is a man’s life work taken away 
from him. 

That is not the situation that prevails in the cases that arise in 
other administrative agencies. I do not know of any. There may 
be some. I do not say that there are not, but. I cannot think of any 
administrative agency that has the right to take away a man’s liveli- 
hood and not have it upset on appeal, on merely the substantial evi- 
dence rule. 

I seem to be jumping from one thing to another. Do I make myself 
clear ¢ 

Here is a more serious situation to the person against whom the 
order is entered than in any other administrative procedure that 
I know of. Therefore, there is a different rule applied to it. 

Mr. Jones. I do not have the testimony of yesterday before me, 
but I was thinking that in Mr, Caldwell’s testimony there appeared 
to be other instances where the Ee of substantial evidence did apply, 
where the license or the right to do business was revoked. 

Mr. Mitier. That may be. I do not readily think of them. I 
did not hear the testimony. I was not here yesterday. I would like 
to have heard it, but I did not hear it. 
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That was all gone over long ago at the time that this legislation 
which, as I say, was very precisely worked out by very skillful 
economists and lawyers, and with great care by the Congress back 
in the 1920's. 

Mr. Jones. That is just the same thing as has happened to many 
of our laws though that were on the books for many, many years, 
and then the courts seemed to have changed their interpretations, 
which has gotten us into a lot of trouble that we did not antic ipate 
many years ago, And I think that we have to keep abreast of the 
times. If the courts are going to change their opinions in line with 
the changes that are occurring, | think that the Congress has the 
responsibility of changing the laws to try to keep things 1 balanee. 

Mr. Miuuer. If there are any instances where that would seem to 
be desirable, very well. This legislation has been in effect now since 
1923 and, as I say, there has been only one case, so far as I know, 
where the Commission has not prevaile d. They tet complain very 
ae +h about their not having their orders upheld. 

I do not believe that anybody could read the General Foods case 
without agreeing with the Seventh Circuit Court that that one should 
have been set aside. So much for that one, unless there are further 
questions about that aspect of it. 

The injunctive prov ision, I think, is the other provision in the bill, 
And from the point of view of the Mercantile Exchange, and the 
point of view of all of the exchanges, it is the most important, that 
1s, the injunctive provision. 

I am aware that in the Securities Exchange Act of 1934 there 

t provision for injunctions against those who violate the act, but, 
f those injunctions are granted, they are granted against someone 
who is dealing in one stock, and he is not likely to be dealing in the 
stock of General Motors or United States Steel because he could not 
handle any such vast amounts to affect the market, but he is dealing 
in one stock and he is enjoined, and it atfeets that one stock, it affects 
him, and probably no one else. But if an injunction is granted with 
respect to, say, a March contract, the delivery month is in March, 
there are hundreds of people who are either long or short for March 
delivery. And we are now in December of the preceding year, we 
will say. And it appears to the Commodity Exchange Ac Iministra- 
tion that one person 1s attempting to influence the market and has 
too large an interest. Limits are fixed for the protection of that. 
But, anyway, that he has as much as he ean take, and that he is 
buying and selling too often and is affecting that market injuriously. 
An injunction is sought and an injunction is granted. 

His position must be liquidated. That is fair enough. 

We will assume that he is guilty of just exactly what they say. But 
it affects the entire March delive ‘ry—eve srybody that is in that mar- 
ket—they are affected by this sude den issuance of an injunction; the 
whole market, the whole delivery is in a turmoil. An injustice is go- 
ing to be done to someone. I do not know which side it will be, 
whether the long or the short side, but I think that is an action that 
is entirely different from that which applies to a person who is trading 
in some one security. 

I do not think that there is any analogy between the provision that 
the administration has picked out of the Securities Act—I do not 
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think there is any analogy between those two acts because one affects 
the one person who is enjoined under the Securities Act and the other 
affects the entire market. 

I think that it is bad. I do not think that it will be helpful. 

I do not know _ often the Commodity Exchange Administration 
may resort to it, I do not think very often. And yet it will depend 
upon the nature of the man who happens to be at the head of the 
Commodity Exchange Administration at the particular time. And 
thus he sees a situation that should be corrected. He may be entirely 
wrong about it. And if he interferes and if an injunction is granted, 
I think a great injustice will be done to the other traders in the 
market. 

Mr. McIntire. Mr. Miller, why is not the reverse of this argument 
of yours equally true? Here you have a Commodity Exchange deal- 
ing in March contracts on a single commodity in which there are 
thousands of producers involved, with the price structure of this com- 
modity being related substantially to the March contracts. Why is 
not the reverse true, that while you say that if anything is done to 
interfere with what looks like a manipulation, a position accumulat- 
ing which might lead to a manipulation—you say that if anything is 
done about it, that it might upset that contract and people would be 
hurt. Why is it not true, also, that if nothing is done about it, some 
people are going to be hurt, too 4 

Mr. Minter. The answer, I think, is that something can be done 
about it. 

Mr. McIntire. I think that the problem to which this particular 
amendment is directed is the fact that nothing is done about it. I 
realize that some people h: _ responsibility, but there have been in- 
stances where nothing has been done about it. At the moment I am 
arguing for it to bring out some points. The point is directed to the 
fact that there is a failure to do something about it on the part of 
somebody. 

Mr. Mitier. The same person that would do something about the 
injunction, may it please you, sir, is the same person who can do 
something about it right tod: ay. 

Mr. McInrire. All right. Let us take that point. What can they 
do about it ? 

Mr. Mitier. They could go to the exchange and call this to the ex- 
change’s attention and it could be made known to the man that is the 
attitude of the Commodity Exchange Administration. And he does 
not want to go to jail. Maybe he will continue, but if he does, he 
knows exactly what is waiting for him. If he is guilty, he has a 
sentence of 1 year coming to him and a fine of $10,000. 

That is not very different than the law in general. You do not 
have injunctions against burglaries; you do not have injunctions 
against murder. Those things come about and are punished later. 
Andaman refrains. 

And when he is told that both the exchange and the Commodity 
Exchange Administration are aware of what he is doing—in the first 
place if the Commodity Exchange Administration ever asks the ex- 
change that I represent to take some action against a man, to suspend 
him from that exchange because of things that they can definitely 
point out, action is going to be taken—there is not any question about 
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that—but if it does not happen, and the worst comes to worst, and he 
goes ahead with it, he has to meet the law thereafter. He is not going 
to persist. But when it goes into court with an injunction, all of the 
newspapers have the story, the whole market is thrown into a tur- 
moil and I think it is an awfully bad situation. 

Mr. McIntire. It is a bad situation if it, too, goes into manipula- 
tion; is it not? 

Mr. Miter. I think that the remedy though, that is before us here 
is worse than the opposite. 

Mr. McIntire. I am sure that would be a matter of opinion. I 
appreciate your very advised knowledge of the situation, but these 
things have happened and the Governors of the Board have done 
nothing about it. This is a fact, too. And there have been people 
hurt by the failure of the management to accept the evidence as suf- 
ficient, because you have an awful lot of people who are interested in 
a lot of different things. And the sufficiency of the evidence some- 
times presented to the management is not considered sufficient to 
take any action themselves, and the stage continues to be set for 
manipulation. 

I am perfectly willing to agree that there is probably a basis upon 
which it could be presented, but I am equally confident that there 
are some situations where the action of the management has not been 
as expeditious as the situation required. 

Mr. Miuter. I think the answer to that is that there has never been 
any lack of willingness to stop a bad practice or a manipulation, if 
they can be sure that there is manipulation. But the trouble is that 
it will be compounded whenever there is an act that permits an in- 
junction. There are people on two sides. One is saying that this man 
is doing so and so and this man is saying that the others are doing so 
and so. And you have a very difficult problem to determine between 
those who are right and those who are wrong, if there is some artificial 
situation arising. It is very difficult to tell. In most cases the thing 
that adjusts itself is by reason of the profit motive. It is generally 
worked out before anything is ever done. It arises one day, it ceases 
the next day. It arises one week and it may last 2 or 3 weeks and then 
cease. But it is generally worked out before the end of that contract 
market and the traders have found out that it generally works out. 
But if it goes into the proposition of being stopped by an injunction, 
then the innocent customer, on one side or the other, is going to be 
badly injured. 

Mr. McInrire. If nothing is done about it, the innocent man is 
hurt, too. 

Mr. Miter. You have to take a choice sometimes bet ween two evils 
in life. And as between those, it is my opinion after long observation, 
that this injunctive procedure would not be it. 

Mr. McIntire. Thank you. That is all. 

Mr. Jones. I have one question along the same line that Mr. Mc- 
Intire was asking. Your position is that the Chicago Mercantile 
Exchange and the Board of Trade, and all of them, try to police their 
own establishments: is that your contention ? 

Mr. Mitier. Well, they do it. And, also, you must remember that 
there is an office of the Commodity Exchange Administration in Chi- 
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cago. The board of trade is in Chicago. I mention Chicago because 
the board of trade is there, and the Chicago Mercantile Exchange is 
there. Those are the two largest exc hanges, and they are in const: unt 
touch with each other, day after day. 

Mr. Jones. In other words, let me ask you this: 

Do you ever find it necessary, or does the exch: ange ever find it nec- 
essary to take any disciplinary action against the activities or any of 
the traders or brokers or commission men ther ‘et 

Mr. Miturr. Yes; constantly. 

Mr. Jones. What type of disciplinary action do you take when 
you find that a man might be doing something that might be ques- 
tionable; what type of action? 

Mr. Mitier. You suspend him from the exchange. 

Mr. Jones. Do you suspend him for a week or a month or a day, 
or what ¢ 

Mr. Mitier. Some for 6 months, or some such period of time. I 
think that one man was expelled. I do not remember more than one 
ease of that kind. But, generally, it is 6 months or 9 months, or some- 
thing like that. 

Mr. Jones. Would you have taken away his opportunity to make a 
living during that per iod of time? 

Mr. Mitxer. That is right. 

Mr. Jones. Could you recall during the past year how many times 
that such disciplinary action has been taken ? 

Mr. Miturr. I do not know, but Mr. Harris can answer that, I pre- 
sume. 

Mr. Harrts. I would say that in the last 2 years—this can be con- 
firmed by the Commodity Exchange Authority—we have had no 


‘serious trouble on our exchange. Prior to that we did have a number 


of instances, starting prior to my time, where there was alleged manip- 
ulation, but I think that we have it pretty well cured. 

I think that the Commodity Exchange Authority will agree that 
within the last couple of vears our market has been very orderly. 

You talk about what we can do in advance. Many, many times we, 
or the Commodity Exchange Authority people interview individual 
traders. We did it recently in our market. We restrain them—we 
counsel with them: tell them, “Do not do this. You are a naughty 
child.” I believe that prevents 99 percent of the infractions that 
might ee cur. 

Mr. Jones. In other words, you are alert to the possibility that it 
could happen and you try to prevent it ? 

Mr. Harris. The fact that we were given such drastic treatment in 
the onion amendment made us more alert. I do not think that justifies 
it, but it had that effect. 

Mr. Hacren. You have made a double argument. You say, No. 1, 
that the existing authority of the Commodity Exchange Authority is 
adequate. And, No. 2, you say that it is supplemented by the policing 
activities of your board of trade and similar boards of trade. 

What rights does this man have with respect to the penalties you 
have imposed? Do you give him a hearing on a suspension ? 


Mr. Miuurr. Yes. 


Mr. Haacen. Does he have recourse to the courts ? 
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Mr. Mrurer. No; not unless we have abused the power. We have 
never had one to bring an action. I expect or suspect 1 that some day 
we will have one to enjoin us from enforcing the order that we have 
entered against him. 

Mr. Hacrex. In other words, it has never been tested but, in effect, 
you want to deny the Governme a the same latitude that you feel that 
your board of trade possesses with respect to these people ¢ 

Mr. Mirnurr. I mean with respect to the injunctive process. 

Mr. Hagen. You can suspend them without a formal hearing? 

Mr. Minuer. Charges have to be filed against him. He has a right 
to appear, has a right to submit witnesses. He has the right to sub- 
mit irguments, and then he has a noht to petition for a rehearing, 
We are not in court: therefore, there is no upper court, nobody else 
that he ean take it to after he goes through the Board of Governors 
There is no other _ to take it. He could sue us 

Mr. McInrime. Reference has been made to the legislation, that is, 
the onion legislation. I am not a member of this subeommittee but, 
as one member of the full committee, I am delighted that Mr. Harris 
is here to counsel with us on this legislation. 

Mr. Harris. Thank vou. 

Mr. Jones. Do you have an y other statement to make at this time? 

Mr. Minut R. No. 

I think there are other things in the bill that are objectionable, 
but I do not think that they are as serious as the ones I have 
pointed out. 

I have just one more word. It is as to the position limits, They 
have also taken out of the Securities Act the words “common con- 
trol,” I think. That has given everyone who has had to deal with 
the Securities Act. more trouble than any other term in the act. It 
is so indefinite. Nobody can tell you what “control” is. It is a most 
unfortunate word to have put in that act. 

It is a most unfortunate word to take out and put into another 
act. It is too indefinite. 

Mr. Jones. What word is that ? 

Mr. Minuier. The word is “control.” That is on the position limits. 
It not only applies at the present time but in the future. At the 
present time a person cannot have limits beyond those that have 
been fixed by the Commodity Exchange Authority. 

Now they say where this person — or is found in control 
of some other person, that they could be considered one and the 
same person for the purpose of determining those position limits. 
I think it is a most unfortunate term to have brought into this 
amendment. 

Mr. Jones. If there are no further questions, we thank you very 
much, gentlemen. 

Mr. Harris. Thank you. 

Mr. Minter. Thank you. 

Mr. Jones. Our next witness is Mr. George Wilkens, of the Min- 
neapolis Grain Exchange. You have a prepared statement / 

Mr. WiikeEns. Yes, sir. 

Mr. Jones. You may proceed. 
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STATEMENT OF GEORGE WILKENS, EXECUTIVE VICE PRESIDENT, 
MINNEAPOLIS GRAIN EXCHANGE 


Mr. Wirkens. Mr. Chairman and members of the committee, my 
name is George Wilkens, representing the Minneapolis Grain Ex- 
change as executive vice preside nt. 

May I express appreciation to the committee for this opportunity 
to present remarks on the proposed amendment of the Commodity 
Exchange Act. 

We at Minneapolis, like representatives of other organized con- 
tract markets, are proud of our institution, its jong years of service 
not only to the trade it represents but to the general public as well. 
Our record of almost 80 years of continuous service offers proof this 
market 2nd its contracting sysiem for grains has rendered a valuable 
service to the four-State trade area it serves. 

The Minneapolis Grain Exchange was organized in 1881. During 
79 years of service there has never been a defaulted futures contract 

this exchange. ‘Through the years, men of integrity have indeed 
established a creditable and enviable record. 

Certain amendments of the Commodity Exchange Act now pro- 
posed are, in the opinion of the board of directors of the Minneapolis 
Grain Exchange, too drastic, and grant authority far beyond what is 
required in the hight of the record of our marketplac e. 

The rules of our market protect the public’s interest, and I want this 
committee to understand the board of directors of the Minneapolis 
Grain Exchange has in the past disciplined members, and is now pre- 
pared to enforce the rules of the marketplace on members who seek 
personal advantage through market manipulation or other unethical 
practices. 

It is our belief the Commodity Exchange Administration should 
discuss with the trade such changes or amendments as they believe 
necessary and desirable. We cert: ainly stand ready to cooperate with 
them to bring about needed changes in specific sections of the law. 

However, we see no need for granting broad authority whereby 
the Commodity Exchange Authority could institute proceedings 
against a member “about to engage in market manipulation.” To 
prove market manipulation is not an easy assignment, and it is ques- 
tionable procedure to condemn an individual who is “about to do some 
act.” 

[ will not dwell on this phase because the legal departments of firms 
represented at the Minneapolis exchange will provide a more detailed 
analysis and legal interpretation of these proposed changes. 

The Minneapolis Grain Exchange has a friendly relationship with 
the Commodity Exchange Authority. We have cooperated with them 
on particular problems in the past where they thought improvements 
could be made. After consultation with representatives of Com- 
modity Exchange Authority, certain changes were ordered, and for a 
number of years we have had no further complaint. That is the pro- 
cedure we believe should be followed with respect to administration 
and enforcement of the act, rather than write sweeping authority into 
law. 
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The futures contract system for grain has served the industry and 
the public well for many years, These contract markets are an in- 
tegral part of the low-cost marketing system. The heavy hand of 
Government through various farm programs of the past 20 years has 
stifled these markets. 

If growers, consumers, and the trade are to continue to have the 
benefits of a futures contract system we must take steps to encour age 
trading, and most certainly, we should avoid placing further obstacles 
in the way. 

It is the recommendation of the Minneapolis Grain Exchange that 
further action on this measure be postponed until such time as repre- 
sentatives of Commodity Exchange Authority can sit down with rep- 
resentatives from the trade to discuss issues embodied in H.R. 9865. 

These discussions would bring to light those matters which disturb 
Commodity Exchange Authority, and the individual markets can 
make necessary changes in administration to permit the markets to 
continue to perform their services for the public and the trade. 

You said, Mr. Jones, a moment ago, or, rather, you raised a ques- 
tion a couple of times, it seemed to me, that you were trying to make 
a decision between a legitimate trader and an illegitimate trader. 
That may not have been the words you used, but you were trying to 
make a distinction. 

Mr. Jones. I was trying to make a distinction between these legiti- 
mate traders and the mpeeaaneer. There seems to be a difference. 

Mr. Witkens. Supposing a farmer is growing soybeans, and this 
is his last year of growing soybeans, and he finishes the crop year 
with 5,000 bushels of beans. He is going now to dispose of his farm 
property. He still owns his beans. He thinks the market is going 
to go up. Would you class him as a speculator or class him now as 
one of these individuals with proper rights and the like as a legiti- 
mate trader, in other words, to use the facilities of the market? 

Mr. Jones. Certainly, I am not. an expert on this, but, of course, 
my interest is in the soybean producer, because I have many of them 
in my district, and I would like to see him have every facility to pro- 
tect his position in the market. 

Mr. Wirxens. The point that I was trying to get. to is that he 
talked about this with farmer groups. 

The farmer has gone through the mechanics of producing the crop 
and it is ready for market and ready to be turned over to the customer. 
And he decides that it is time to sell. And if he holds it he 1s st rictly 
a spec ulator, just as surely as “XYZ” down the street who has taken 
a position and thinks, “I will buy soybeans and hold them and wait 
until someone else wants to buy and I will make a profit.” 

I cannot see any distinction. 

Once he has the effort put into it, I do not think that vou can dis- 
tinguish the people. 

Mr. Jones. The farmer is a gambler from the very start, I will 
grant you that. 

Mr. Wiixens. You raised a question about, what is a commodity 
exchange. I wonder if you would be willing to look at the inside of 
this folder with me just a minute. On the left-hand side, pretty well 
down at the bottom. something which has been brought out here and 
we have tried to emphasize it in this brochure, it states: 
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Commodity exchanges are governed by rules and regulations evolved from long 
years of experience. 

I have great confidence in the members of the board of directors of 
the Minneapolis Grain Exchange to police and run their exchange. 

Here we have maybe 150 companies. Do you suppose for one 
minute that they will permit one man for personal gain to sit there 
and manipulate a market to their economic disadvantage ¢ They 
just never w ill permit it. 

There is a long series of records in our exchange to show that they 
do discipline members. That is what they are “there for. That is 
the same type of issue that the Commodity Exchange Authority has. 
It is quite a different thing. 

One of my associates read this statement, and he cautioned about 
this friendly rel: ationship with the ¢ ‘ommodity Exchange Authority, 
inferring that if it was a corporation in business to make economic 
oe that someone might interpret that we were trying to get some 

gain that would give a profit to a corporation in this case. That is 
aa the case at all with the market and the board of directors. We 
are the same kind. We are running a public marketplace that renders 
service to all of the people. And we are not going to permit one to 
take advantage of the rest of them. We penalize members. We 
hold hearings and investigations. Some of them may come to the 
attention of the Commodity Exchange Authority, but I know that 
there are many which have not come to their attention, where mem- 
bers have been disciplined. They do it when that is necessary. I am 
real proud of the attitude that the members of the board of directors 
of the Minneapolis Grain Exchange take on this. They recognize 
their responsibility to the public, and they run this marketplace in 
the public interest. 

Who is concerned with this course of action where undue authority 
may come to someone? I think it is entirely possible that the growers 
themselves may suffer if these markets are not permitted to function 
the way they have in the past, because it has been definitely proved 
that it contributes to lower cost of marketing. 

Mr. Jones. I think it is most commendable that you have this close 
relationship with the Commodity Exchange Authority. 

Mr. Wirkens. I just wanted to emphasize that point. 

Mr. Jones. You said something about the members of your board 
having an opportunity to discuss with the Commodity Exchange 
Author ity the issues embodied in H.R. 9865. I note that this bill was 
introduced on January 25, 1960. I just wondered if during that 
interval you have made any attempt to discuss this with the Com- 
modity Exchange Authority ? 

Mr. Wirxens. No, we have not talked with the Authority directly 
about what they were trying to accomplish with this bill. It was my 
understanding that once a bill was introduced that then it is in your 
hands, and that any further discussion with them would have no bear- 
ing until such time as this measure has been properly dealt with here. 

Mr. Jones. Of course, I am not trying to tell you how to run your 
business——you know more about that than I do—but I would think 
that if there was legislation affecting a business in which I might 
he interested that I would want to go to the authority that was dealing 
with that particular issue and discuss it with them. And your sug- 
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gestion here that action be postponed until such time as representa- 
tives can sit down is what puzzles me. You have had about 6 months 
in which could have done so. Who should initiate that conference? 

Mr. Wickens. I guess that is a question as to who should initiate it, 

Mr. Jones. I just wanted to make that comment about that. 

We have two other witnesses. I do not want to shut anybody off, 
We, certainly, appreciate your appearance here today. I think that 
you have shown a fine attitude. I think that the Congress and the 
agencies are always ready to sit down and talk with you. So let us 
not put the burden on them. 

Mr. Witkens. Thank you. Asto the questions that have been asked 
here and raised about orders and bucketing of orders and _ things 
of that kind, they are all covered in the rules of the exchange and are 
stric tly forbidden—the ‘y are all outlined in the eh: apters of the rules 
and regul: ations. If anybody woul | like one of these, you Mi L\ have it, 

Mr. Jones. Thank vou very much. 

Mr. Witxens. Thank you. 

Mr. Jones. Our next witness is Mr. William K. Love, president of 
the New York Cotton Exchange. 

Mr. Love. This is Mr. Maurice Mound, of the firm of Rei In, Mound, 
& Cotton, 116 John Street, New York City. They are legal at- 
torneys for the New York Cotton Exchange. 

Mr. Jones. We are very pleased to have you here. Do you have a 
prepared statement ¢ 

Mr. Lover. Yes. 

Mr. Jones. You may proceed. 


STATEMENT OF WILLIAM K. LOVE, JR., PRESIDENT, NEW YORK 
COTTON EXCHANGE; ACCOMPANIED BY MAURICE MOUND, REIN, 
MOUND & COTTON, NEW YORK, N.Y. 


Mr. Love. Mr. Chairman and members of the committee, I appear 
here as president of the New York Cotton Exchange to register the 
objections of the exchange to H.R. 9865 which amends the Commodity 
Exchange Act. This bill was introduced at the request of the De- 
partment of Agriculture presumably to clarify and strengthen the en- 
forcement of the act. 

Before giving you our views on H.R. 9865, 1 would like to diseuss 
briefly a case now pending before the Department of Agriculture 
which bears directly on the amendments proposed in this bill. I refer 
to the prosecution instituted by the CEA against Volkart Bros. Co., 
a member of the exchange, who is accused of in: inipulating the price of 
October 1957 cotton futures contracts on the exchange. We are satis- 
fied that Volkart did not manipulate Es es on the exchange. 

The principles enunciated by the CEA in support of its charges 
are such that those who trade on the exe a ange do not know what they 
are permitted to do in carrying on their business. For example, one 
of the fundamental principles which underlies all commodity futures 
exchanges is that when the futures delivery date arrives a buyer of 
a futures contract, who has not liquidated his position by an offsetting 
sale, must take delivery of the commodity, and the se Her, who has not 
liquidated his position by an offsetting purchase, must delivery the 
commodity. Nevertheless, as a result of the Vo/kart case, we do not 
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know today whether and under what circumstances a buyer of 5,000 
bales of cotton will be prosecuted by the CEA for sania ition if he 
stands for delivery. 

The CEA also takes the position in this case that a speculative short 
who remains in the market until the last minute and does not bestir 
himself to honor his obligation to deliver at maturity should be pro- 
tected against an increase in price on the futures exchange created by 
his failure to acquire the commodity for delivery; that it is the obli- 
gation of the long to offer to sell his futures contracts to the short at a 
pric e lower than that which would be arrived at by the normal forces 
of supply and demand which operate under such circumstances. 

These are strange doctrines which are most disturbing to the ex- 
change and those segments of the cotton industry whic ‘h utilize the 

exchange. The board of man: gers of the exchange as a body and the 
eiaies of the exchange who have been heard from are unanimous 
in their condemnation of this proceeding. Other segments of the in- 
dustry have expressed their concern over this case. Among these are: 
The Western Cotton Shippers Association. 
The Arkansas-Missouri Cotton Trade Association, 
The Atlantie Cotton Association. 
The Texas Cotton Association. 
The American Cotton Shippers Association. 

The cotton exchanges have performed a useful economic function 
in the marketing of cotton in that they have reduced the risk attendant 
upon the production, manufacture, and sale of cotton and cotton prod- 
ucts and have thus assisted in the reduction of prices to the consumer. 
Asa result of the Government’s assumption of the cotton marketing 
process, trac ding on the exch: aes has been drastically curtailed. The 
institution of the Vol/kart case by the CEA has been an additional 
blow to the exchanges in that it has further discouraged producers, 
manufacturers, and merchants from using the futures markets. 

The exchange has taken great pains to dissolve the doubts created 
by the Vo/Aart proceeding so that traders may use the market with 
some knowledge of the hounds of permissible conduct. We made 
repeated efforts to induce the CEA to lay down clarifying rules con- 
sistent with the principles of futures trading. We were listened to 
most courteously by the Administrator of the CEA but our efforts 
were unavailing. 

In the Vo/kart proceeding itself we received less than a fair hear- 
ing. We were reluctantly eve na right to intervene in the proce eeding 
by being permitted to file a brief. We filed our brief after the con- 
clusion of the testimony. In this brief we explained in detail the 
workings of the exchange and showed how our own machinery is 
utilized to prevent any unfair conduct by one trader against an- 
other. Those in the trade who read our brief have expressed the 
view that it isa complete answer to the charge of the CEA. However, 
the attorney for the CEA did not attempt to answer one point in our 
brief and, what is worse, the heari ing officer who is acting in a quasi- 
judicial position and is duty bound to consider all arguments ad- 

vanced in the case also did not dispose or give even passing mention 

to any point which we raised. He permitted us to file a brief and 
then completely ignored every word of it in arriving at his findings 
and conclusions. 
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We refer to the Volkart case at such length because it furnishes the 
background for our opposition to H.R, 9865, The opening paragraph 
of this bill amends section 2(a) of the Commodity Exe ha inge Act by 
adding a definition of the word “manipulate.” It says: 

The word “manipulate” shall be construed to include the causing or main- 
tenance of an artificial price by action intended for that purpose. 

(1) It does not tell us what manipulation is. It tells us what ma- 
nipulation includes. Therefore, the door is left wide open as to 
what else is included in the word. Those who trade on an exchange 
should be able to de ‘termine from the statute when they are violating 
the law. If “manipulate” includes what is stated in the proposed bill, 
how are we to know what else it includes? The definition should 
state exactly what “manipulate” means and not what it includes, 

(2) If the bill were amended to state that the word “manipulate” 
shall be construed to mean the causing or maintenance of an artificial 
price by action intended for that purpose, we would have no objec- 
tion to that definition be ‘cause We ¢ annot expect a statute covering 
a broad concept to specify in detail the content or shade of meaning 
of the words used. However, we would expect the CEA to heed the 
pleas of the trade and to set forth by regulation the kind of conduct 
deemed to be a violation of the act and we would also expect that 
the trade would be given an opportunity to be heard in the process 
of formulating the regulation. 

Our next objection | relates to section 6 of the bill. This amendment 
states that when the Secretary of Agriculture takes action against 
a futures commission merchant or floor broker for violation of the 
act and the suspended member appeals to the court, the court shall not 
reverse the Secretary of Agriculture if his decision is supported by 
substantial evidence. Under the act as it now stands the court may 
not reverse the Secretary if his decision is supported by the weight 
of evidence. 

Does the CEA need this amendment? Under the present law the 
power of Government weighs heavily against an accused member. 
His conduct is investigated “by the Departme nt. If it is not deemed 
proper, the Department brings charges against him. The prosecution 
is handled by a Department. attorney. The judge is a Department 
officer who is empowered to decide the member’s registration—to put 
him out of business. The Department thus acts as inquisitor, prosecu- 
tor, judge, jury and executioner. If the exhausted member has the 
resources to appeal to the court the Department, by this amendment, 
would deprive the court of its power to review the case fully. The 
amendment states in effect that if there was substantial evidence to 
justify the decision of the Department, its decision must stand and 
the court cannot reverse the Department’s decision even though the 
court finds that upon a consideration of the entire case the weight of 
evidence is against the Department’s c eee We fail to see how 
the public interest would be served by an amendment to the act which 
prevents the court from fully reviewing the case on appeal when an 
accused member has lost his case in a proceeding hefore the Depart- 
ment in which the vast forces of the Government have been arrayed 
against him. 

Section 5 of the bill is similar to section 6. It would limit the right 
of the court to reverse the Commodity Exchange Commission where 
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it suspends or revokes the license of an exchange in the same way that 
section 6 limits this right in the case of the suspension or revocation 
of the registration of a member. This section states that the court 
shall not reverse the Commission if there was substantial evidence to 
justify 1 its order even though the court would reverse the Commis- 
sion’s decision as being unsupported by the weight of the evidence as 
a whole. 

The objections to the bill to which I have referred arise out of our 
experience 111 the Volkart case. We would also like to record our 
objection. to section 2 of the bill which deals with an unrelated matter. 
This section proposes to amend the Commodity Exchange Act to pro- 
vide that traders are prohibited from holding or controlling con- 
tracts in excess of the limit fixed by the Commodity Exe change Com- 
mission. Under the Act as now written the prohibition is against the 
buying or selling of contracts which result in a position in excess of 
the limit. The order of the Commission now in force fixes the net 
specultaive position of any trader in cotton futures at 30,000 bales. 
Ifa trader holds a net position of 29,000 bales, his holding i is lawful. 
Suppose the Commission should in the future fix 20,000 bales as the 
permissible limit? Does the trader have to reduce his position al- 
though it was legal when acquired? Under the present statute the 
test is not what the trader holds but whether his additional purchase 
or sales result in a position in excess of the limit. We think this sec- 
tion of the bill should be amended so that positions lawful when held 
do not become unlawful retroactively. 

Mr. Jones. Thank you, Mr. Love. Do you have any statement to 
to make? 

Mr. Mounp. No, sir. 

Mr. Jones. Mr. Hagen ¢ 

Mr. Hagen. On that last point there was some testimony on that, 
your last comment—I think it was covered in one of the statements 
indicating no retroactivity. 

Mr. Mounp. The bill does not so provide, but. we were told after 
we wrote this statement that the Commodity Exchange Authority is 
willing to make an amendment to take care of that point. 

Mr. Jones. Mr. Caldwell said that in his statement yesterday. 

Mr. Hagen. What does that mean ¢ 

Mr. Love. Any purchaser of futures contract on the Commodity Ex- 
change is entitled to delivery of the commodity if he so desires. I 
would like to confine myself to cotton, if I may. If I buy cotton 
futures contract, which is for 100 bales, if I do not before the ma- 
turity of that futures sell the contract in the same month I am going 
to receive 100 bales of cotton and it is my right to receive it, if I so 
desire to receive it, whether I am a speculator or what not. 

Mr. Hacen. Thank you. 

Mr. Jones. Are there any other questions? If not, thank you, Mr. 
Love and Mr. Mound. 

Mr. Love. Thank you. 

Mr. Mounp. Thank you. 

Mr. Jones. We will now hear from Mr. Read P. Dunn, represent- 
ing the National Cotton Council. 
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STATEMENT OF READ P. DUNN, JR., ON BEHALF OF THE NATIONAL 
COTTON COUNCIL, MEMPHIS, TENN. 


Mr. Dunn. Mr. Chairman, for the record, my name is Read P. 
Dunn, Jr. I am appearing on behalf of the National Cotton Coun- 
cil, which has its headquarte s in Memphis, Tenn. The council is 
the overall organization of the raw cotton industry, consisting of 
cotton producers, ginners, merchants, warehousemen, spinners, and 
cottonseed crushers in the 19 cotton producing States. 

Mr. Chairman, we are opposed to the passage of H.R. 9865 at this 
time. The Commodity Exchange Act is a highly technic: al, comphi- 
cated piece of legislation. It provides for the regulation of an ex- 
tremely delicate mechanism fut ures | radi wr in coLton and other farm 
commodities, Futures exchanges perform a very necessary and vital 
function in the marketing of many agricultural commodities. They 
provide a means whereby a year-round market is made available for 
the products from the farm which are harvested and must be sold by 
farmers during a very short period of the year. 


Those engaged in merchandising and manufacturing cotton must 
carry large inventories. ‘The fu ures markets provide hedging facili- 
ties for these GTOUps whereby t isk of pr ice fluctuation is all but 
elimin ited. This redu ‘es the costs of cata and processing cot- 
ton, thereby r permitting farmers to receive a etter price for their cot- 


ton and ens abling consumers to obtain cotton produc ts al lower costs, 

This rep of the exchanges is very important to the industry, 
They should be prese rved. Control by the Government should help 
them to perform the service they were designed to render and not 
make their operations any more difficult than they already are. 

The efficient operation of the exchanges requires that the controls 
bv the Government be clear and definite. This is not true today, and 
as a result many merchants and mills now are reluctant to avail them- 
selves of the services offered by the futures exchanges because they 

uv that while acting in good faith and in all innocence, they may 
be charged with violation of the intent of the CEA Act and even 
subiected to criminal action. Those using the exchanges must know 
lefinitely and clearly the ground rules under oe they operate. 
Che indust try agrees that CEA 1 


if 


( must estab lish clear and definite rules. 
TH, ~) a] “YY nd myte lh Weve » S| y| 1} » t} ’« ut] f ] y 
bhe proposec amen ments, however, ma V Crease ne aul Lority 


of the CEA. They do not establish and clarify the vround rules, 
Thev serve only to further confuse the situation. These amendments 
ill not help those in the industry v ho want to use the exchange 


services. They will not help the exchanges which are now struggling 


for their existence. 


The industrv 1s verv conscious of this proble m bee: eg se of the now 
famous Volkart ease. In this ease, which is now under final review 
by the en CEA charged that the cotton merehandising firm, 


Volkart Bros., by insisting on the fulfillment of its purchase contract 
sali daken We price of futures on the exchange and thus violated 
the CEA Act. Manipulation is a criminal offense. It is also an offense 
for which the right to operate on the exchange may be revoked 
permanently. 

I don’t propose to go into all arguments of this case because they 


are complicated. The point is that a person entering into a contract 
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must know his contract is enforceable; otherwise, his contract is value- 
less. On the exchanges « ‘ink acts to purchase cotton for future delivery 
may be settled by acceptance of deliver y of cotton or an offsetting sale. 
In this case CEA charged that Volkart by offering its contracts for 
sale had forced the price of cotton futures higher than it would 
otherwise have been and thus they were guilty of manipulation. The 
cotton exchanges as well as the cotton industry are of the opinion no 
manipulation occurred. The salient factor is that CEA charged 
violation of rules that had not heen estab lished. 

The CEA has not defined 1 nanipulation, though the industry has 
repeatedly urged it to do so. ‘The proposed amendments do not 
define manipulation. ‘They simply say the words “shall be construed 
to include the causing or maintenance of an artificial price * * * 
What else will the CEA’s definition of manipulation include ? No- 
body knows. When is a price artificial and when is it real? This 
was another point of contention in the Volkart case. Again the CEA 
has not defined the phrase. They do not propose to clo so in these 
amendments. 

This same line of argument could be advanced with regard to the 
other proposed amendments. What is substantial evidence? Who is 
to say whether it is substantial? The amendments do not clarify 
the situation; they only make it more confused. 

The broad implications of the Volkart case and this proposal for 
further legislative authority without abandon of the rules have 
greatly upset futures trading. You can imagine the reluctance of a 
merchant or a mill to enter into a futures contract not knowing 
whether his contract is enforcible and not knowing if he attempts 
to enforce his contract whether he will be subject to criminal action 
by the Government, under a rule that has not been established. This 
is almost. more than the exchanges in their present precarious posi- 
tion can withstand. 

Mr. Chairman, we believe there is no reason for rush action on this 
measure. This matter is too important and too complicated to deal 
with quickly, By the next session of Congress the USDA will have 
acted on the Vo/kart case and perhaps there will have been a judicial 
review. In the light of these judgments the industry will be in a 
mu¢ h better pos ition Lo make spec ifie recomme! 1d: atio ns on these 
proposals. We urge that consideration of this bill be delayed until 
it can be considered fully and carefully. 

Mr Jonrs. Thank you, Mr. Dunn. 


Mr. Hagen, do you have any questions ? 
Mr. Hacen. No. 


Mr. Jones. Mr. Dixon? 

Mr. Dixon. No. 

Mr. Jonrs. Mr. McIntire? 

Mr. McIn1 IRE. No. 

Mr. Jones. Thank you very much. 

Before the subcommittee adjourns, I have a telegram here request- 
ing that a statement may be filed for the record, which telegram is 
signed by Mr. Perry Moore. And without objection, the letter will 
be included in the record at this point. 
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(The letter dated May 27, 1960, follows :) 


Rosert Moore & Co., 
New York, N.Y., May 27, 1960. 
Hon. Haroip Coorey, 
House of Re prese ntatives, 
House Office Building, Washington, D.C. 

DEAR Mr. Cootey: There are many people of the opinion that there is too 
much power centralized in Washington—especially in the Government bureaus— 
and that unless there is some restriction placed on the growth of these bureaus, 
the citizenry will lose their individual rights. 

I note that you have introduced H.R. 9865. Not knowing whether this was 
done through courtesy or because you believe in the necessity of the proposed 
bill, I would like to point out why I believe this is a most dangerous bill. 

Under the Commodity Exchange Act, the Department of Agriculture—through 
the CEA—acts as prosecutor and judge. They have the right to promulgate reg- 
wlations of their own choosing. If one, either knowingly or unknowingly—ae- 
cording to the interpretation of the CE A—violates these regulations, he can be 
ealled up before the CEA and is required to defend himself at great personal 
expense. The CEA can prosecute, indiscriminately, anyone who violates its reg- 
ulations. The judges in the case are all Department of Agriculture per- 
sonnel. Would it not be more appropriate to have judges chosen from the De- 
partment of Justice? 

Now, as to your bill H.R. 9865, the CEA wants to define “manipulate” to in- 
clude “causing or maintaining an artificial price by action intended for that 
purpose.” In this amendment, may I ask who is going to judge whether there 
is an artificial price, or whether action is intended for that purpose? Will it be 
the CEA? 

Section 2: Section 4a(2)(B) is amended to: “Directly or indirectly hold or 


control contracts of sale of any commodity for future delivery * * * in excess of 
any position limit fixed by the Commission * * *.” Let us see how the CEA can 
make this interpretation [ will use the name of Burlington Mills to illustrate 


my point, because they represent a widely diversified company where offices in 
one division will not be aware of individual operations of another division. 

Let us say Burlington Mills’ cotton department has bought a_ substantial 
number of contracts as a hedge against their sales of goods; that the certificated 
stock contained the qualities of cotton they could use to advantage, and there- 
fore they decided to ask for delivery. Under the present regulations they could 
have a position of 30,000 bale, while the certificated stock as of first notice day 
might total only 15,000 bales, although the Government is offering 7 million bales 
at the market. 

You have an imaginary son-in-law who works for a division of the Burlington 
Mills, other than their cotton department, and has nothing to do with the ¢cot- 
ton department. He had bought some cotton furtures, say a thousand bales, asa 
personal speculation, and had a substantial profit. He had held these futures for 
less than 6 months, but 6 months would have elapsed as of the first day of the 
spot month. The position of every individual in the market is known to the 
Commodity Exchange Administration, and when they see your son-in-law has a 
position similar to that of the Burlington Mills, according to your proposed 
amendment, they could accuse him and Burlington of violating the Commodity 
Exchange Act and force liquidation to the 30,000 bale position. 

I am quite sure that if you asked the Commodity Exchange Administrators 
whether they are thinking along these lines, they would tell you “No,” but I can 
also tell you—from personal experience—that they are. 

If I understand section 3 of your bill correctly, we again see the CEA delving 
into personal relationships. To use fictitious names, we will again use the 
Burlington organization and your imaginary son-in-law. 

Burlington, in making a report of their position to the CEA—which they 
would have to do under present law—would be required to include your son- 
in-law’s position in the overall report of their position. Since his transaction 
would be of a purely personal nature, Burlington would not even have any 
knowledge of it and therefore could not possibly include it in their report. 
Again I say, if you asked the CEA whether they would do this, they would prob- 
ably say “No,” and I say I know they do. For example, in the past, my firm 
has done a fair amount of arbitrating between the various markets, which is 
beneficial to all markets concerned and a means of developing and stimulating 
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pusiness. The volume of the business was in excess of 5,000 bales, so that put us 
ina reporting category. It so happens that my daughter had a very minor posi- 
tion in cotton. Since she was over 21 years of age, I had from her dis- 
cretionary power to trade in a small way for her account. The CEA told me 
that would have to include her position in that of my firm. When this request 
was made, | asked for written authority for their position. I now see this 
authority is in your bill. Do you want to give them this authority? 

As I read this section, it would apply to any individual, not necessarily a kin, 
who had given a discretionary order to a broker who was in a reporting category. 
May I ask, Why should the business of one organization be commingled with that 
of ab individual, merely because he has given power of attorney to someone to 
trade for his account? 

I am sure you are quite familiar with the CEA case against Volkart Bros. 
To those who kuow the fundamentals of futures trading and the conditions 
that existed at the time the CEA charged Volkart with manipulation, the CEA 
did not have a cuse. Their contention that no one should have a larger posi- 
tion than the amount of cotton present in the certificated stock, with inillions 
of bales being offered by the CCC, is about as sound as if the Treasury of the 
United States advised the banks of the country they could not issue any bank- 
notes unless they had equal amounts of gold or silver in their vaults against 
those notes. The CEA, having gotten a bear by the tail, are now looking for 
a means of extracting themselves. Those who have attended the hearings or 
read the testimony can easily understand why the CEA wishes section 6 para- 
graph (b) of H.R. 9865. Volkart presented testimony from such firms as 
Anderson, Clayton & Co.; McFadden Bros.; Cook & Co.; W. D. Felder & Co.; 
Weil Bros., etc., Who presented indisputable evidence that the quoted spot prices 
did not represent the values that one paid when buying cotton, while the CEA 
supported their claim by testimony from those who were short the October future 
under attack. The weight of evidence is so predominantly against the CEA 
that they now want to substitute the wording of the law to “substantial” evidence. 
May I ask who is going to determine whether or not the evidence is “substan- 
tial.” when the prosecutor and judge is the same person? 

Mr. Cooley, because I have taken exception to this bill, which undoubtedly 
is a creature of the CEA, I am quite certain they will endeavor to make the 
existence of my firm and my life miserable. That can be accomplished by de- 
manding that we furnish all kinds of records and by coming into our office at 
inconvenient times for the purpose of making investigations. I might add that, 
with all the regulations that the various governmental bureaus and the Depart- 
ment of Agriculture have issued, which-—because of the Federal Registry Act 
of July 26. 1985—have the effect of law, there can be an unintentional violation 
on the part of individuals in business. The fact that my firm, which is a trade 
firm, has been able to exist for 111 years, is proof that the cotton trade must 
have confidence in our integrity. Nevertheless, under our present system of 
government, it does take temerity and courage for a person in my position to 
challenge a Government bureau such as CEA, and therefore I sincerely hope 
that yon will give very serious consideration to the points I have made. I have 
done this in the interest of the cotton trade and with the belief that the free 
enterprise system cannot exist with governmental interference. 

I wonld thank you to kill this bill in committee. 

Sincerely yours, 
PERRY MOORE. 


Mr. Jonrs. Also, T have a telegram addressed to Mr. Cooley, 
chairman of the committee, from Mr. W. Gordan McCabe, Jr., which 
will, also, at Mr. Cooley’s request be placed in the record. 

(The telegram dated June 6, 1960, follows :) 


GREENVILIE, S.C., June 6, 1960. 
}ion. Harotp TD. Coorry, 
House of Representatives, Room 255, 
House Office Building, Washington, D.C.: 


Regret unable to make Washington tomorrow. H.R. 9865 is just another 
effort by CEA to stifle trading on commodity exchanges. Present dilemma due 
to fear of investigation of valid trades. You know investigations are expensive 
in time and money. Urge careful consideration of subject bill by your committee. 

Regards, 
W. GorpAN McCasg, Jr. 
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‘i ig 
Mr. Jones. I have a letter that I would lke permission to have 
inserted into the record, and without objection it will be so inserted 
(The letter dated June 1, 1960, from the American Cotton Shippers 
Association follows:) 
AMERICAN CoTTON SHIPPERS ASSOCIATION, 
Washington, D.C., June 1, 1960. 
Hon. Paut C. JONES 
Chairman, Subcommittee on De partme ntal Ove rsig] ¢ 
House Committee on Agriculture, Washington, D.C. 

DeAR Sik: The American Cotton Shippers Association is opposed to the enact- 
ment of H.R. OSG), which contains certain amendments to the Commodity Ex- 
change Act. 

The situation of the cotton exchanges is highly precarious. The present cotton 
program which channels most cotton through the CCC has greatly reduced the 
need for hedging. And what the entire cotton trade regards as the mechanistic 
and technical view of the Comm dity kxchange Administration and its disregard 


of the statutory definition of hedging, shown in a current proceeding instituted 


by the CEA, has led to a general doubt among our members as to whether cotton 


futures contracts are effective for hedgin: 


| Irposes 


In its report to the annual convention, the Futures Contract Committee stated: 


‘This committee deplores the extremely narrow and technical position the CEA 
recently adopted in ruling on the legality of the transactions on the futures ex- 
changes of one of our most respected members. This narrow interpretation and 
subsequent formal complaint has had the effect of seriously curtailing trading 
activities, thereby impairing the function of exchanges and hampering all seg 
ments of the trade in their merchandising activities. This intolerable situation 


be clarified immediately, and we urge the Secretary of Agriculture to 


review the principles involved to this end.” 


should 


This report was unanimously approved by the convention on May 6, 1960. 

Instead of increasing the authority and powers of the Administration by 
requiring only substantial evidence to support its orders, there is a serious 
question whether the judicial functions should not be completely separated 
‘rom the Department which acts also as a complainant and polices the exchanges. 
Certainly the parties should not be deprived of the broader scope of judicial 
review now available so long as both enforcing and initial judicial authority 
remains in the Secretary of Agriculture. 

The control committees of most exchanges, and certainly of the cotton ex- 
changes, have very broad powers where there is any abuse that would justify 
use of Summary injunctive relief authorized in the proposed section. 8c. 

The problem of the futures exchanges is a difficult one but H.R. $685 will 
contribute nothing to its solution nor to the services the exchanges render the 
cotton industry. 

Yours very truly, 
JOHN C. WHITE. 

Mr. Jones. Are there any other insertions? 

Mr. McIntire. Mr. Chairman, yesterday, I commented relative 
to certain poi ts which Mr. Caldwell made reference to in his state- 
ment. I request permission to insert a further explanatory state- 
ment in relation to that matter in order that the record will be more 
clear. 

Mr. Jonzs. Without objection, that will be done. 

rt) 


(ine explanatory statemen referred to follows:) 


The Commodity Exchange Commission, consisting of the Secretary of Agri- 
culture, the Secretary of Commerce, and the Attorney General, has authority 
to 

1. Fix limits on speculative trading. both as to amounts which may be bought 
and sold during a single day, and the am t which may be accumulated and 
held 

2. Suspend or revoke the designation of a contract market after notice and 
hearing. 

8. Enter a cease and desist order against a contract market and its officers in 
lieu of revoking the market’s designation. 
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4. Authorize a contract market to exclude a cooperative association from 
membership on that market. 

5. Review the refusal of the Secretary to designate a board of trade as a 
contract market. 

All other provisions of the act are the responsibility of, and are enforced by, 
the Secretary of Agriculture through the Commodity Exchange Authority. 


Mr. Jones. Mr. Caldwell, would you come up again? Since you 
have been here this morning and have listened to the statements, I 
wonder if you have any comments to make. The reason I am asking 
you to do this now is that we are going to have some difficulty in get- 
ting witnesses back here at an early date. If you have any further 
comments to make, I wish that you would make them at this time. 


STATEMENT OF ALEX C. CALDWELL, ADMINISTRATOR; ACCOM- 
PANIED BY ARTHUR R. GROSSTEPHAN, DEPUTY ADMINISTRA- 
TOR, COMMODITY EXCHANGE AUTHORITY; BENJAMIN M. HOL- 
STEIN, OFFICE 0F GENERAL COUNSEL; AND CHARLES W. BUCY, 
ASSISTANT GENERAL COUNSEL, U.S. DEPARTMENT OF AGRICUL - 
TURE 


Mr. Catpweti. Mr. Chairman members of the committee, there are 
some points that I might comment upon. 

[ believe that Mr. Liebenow said that he could not recall any in- 
stances of manipulation on the Chicago Board of Trade. I have not 
made any exhaustive search, but I can recall at least four or five in- 
stances in the past LO years in which we have brought charges for 
manipulation o1 th it particular exchange. 

Mr. Jones. Without objection, 1 would like to ask that you insert 
those into the record at a later date, if that is agreeable. 

Mr. CALDWELL. * Saabs 

(The information requested follows :) 


CEA docket No, 58—In re Cargill, Inc. and Erwin E. Kelm. This complaint, 
ssued on June 11 rae charged manipulation of the price of oats futures on 
the Chicago Board of Trade. It was concluded by a waiver of hearing and stipu- 
lation filed by the respondents in which they agreed to the entry of an order 
denying trading privileges in oat futures to Cargill, Inc., for the period May 
14, 1954, through Dee sana 31, 1954. On May 4, 1954, the judicial officer issued 
an order carrying the agreed sanction. 

CEA docket No, 65—In re Landon v. Butler, et al. This complaint, issued 
on February 4, 1955, charged Landon V. Butler and three associated enterprises 
with attempting to manipulate prices of soybean futures on the Chicago Board 
of Trade in 1954. The respondents did not contest the action and on June 
20, 1955, the judicial officer issued an order denying all trading privileges to 
the respondents until further order of the Secretary of Agriculture. 

CREA docket No. 84—In re Continental Grain Co,, et al. This complaint, is 
sued on May 12, 1958, charged Continental Grain Co., its execut’ve vice presi- 
dent, and a floor broker with manipulation of the price of corn futures on the 
Chicago Board of Trade in September 1957. The action was concluded by a 
waiver of hearing and stipulation by the respondents, who consented to the en 
try of an order against them. The order was issued by the judicial officer 
on September 22, 1958, suspending the registration of Continental Grain Co, as 
a futures commission merchant for 90 days, denying all trading privileges to 
Continental Grain Co. in corn futures on the Chicago Board of Trade for 90 
days, suspending the registration of the executive vice president as a floor broker 
for 90 days, and the registration of the floor broker respondent for 30 days, 
and denying all trading privileges to the executive vice president for 90 days 
and the floor broker for 30 days 
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Although CEA docket No. 84 was not contested, the order of September 29, 
1958, also covered CEA docket No. 72 which had charged the same firm with 
manipulation of wheat futures on the Kansas City Board of Trade, anq the 
order also contained a denial of trading a es to the company in wheat 
futures on the Kansas City Board of Trade. That complaint h: id been vigor. 
ously contested. After gc of the referee’s report in docket 72, which up- 
held the Government, consent action was entered into covering both dockets. 

CEA docket No. 90—In re ee H. Cate, John J. Buterin, and B. F. Hutton 
and Company. This comple iint, issued on July 30, 1959, charged that the respon- 
dents manipulated the price of the March and May 1959 wheat futures on the 
Chicago Board of Trade during March 1959. It was concluded by Waivers of 
hearing and stipulations in which the respondents agreed to the entry of orders 
gainst them. On August 4, 1959, the judicial officer entered an order with re 
spect to E. F. Hutton & Co, in which, although no sanction was imposed, it was 
provided that if the company should be found to have violated the act in any 
other respect within 1 year from the date of the order a supplemental order 
could be issued suspending the company’s registration as a futures commission 
merchant for 30 days on the basis of the allegations contained in docket 90, 
On November 27, 1959, the judicial officer issued an order denying trading 
privilege to the two individual respondents on all contract markets for 8 months, 

Mr. LAN Mr. Liebenow and Mr. Wilkens and Mr. Harris, 
all three, 1 believe, pointed out that the various exchanges and the 
Commodity Exchange Authority work very closely on various matters 
pertaining to trading. That is entirely true. We are very happy with 
the arrangement that we have with the various exchanges. 

However, there have been times in which we have brought certain 
situations to the attention of the exchanges which we thought required 
some action on the part of the exchanges and for one reason or an- 
other the exchanges have decided not to take action. 

In certain of those instances we have had thus to sit and wait until 
manipulation took place and then to bring charges against the manip- 
ulator. The damage had already been done at that point. 

Mr. Dixon. Would the gentleman like to insert in the record specific 
cases where the Department has had such a situation ? 

Mr. Catpweti. One I can think of is in connection with charges 
which were later brought against Cargill, involving m: anipul: ition of 
oats on the Chicago Board of Trade. I believe it was in 1951. Tam 
not positive of that date. 

Mr. Drxon. Does the gentleman have any statement here summariz- 
ing all that were brought to his attention to show how frequently it 
has been done? 

Mr. Catpwett. I do not have the information, but we can provide 
that for the committee if you desire that. There were quite a number. 

Mr. Drxon. There were quite a number? 

Mr. Catpwety. There have been several of them. 

Mr. Joxrs. Would you like to have permission to insert that in- 
formation into the record ? 

Mr. Drxon. I should like to request that you insert those in the 
record. 

Mr. Catpweu. Very well. 

(The information follows:) 

The practice of the Commodity Exchange Authority is to discuss market situa- 
tions with officials of the various exchanges as we see the situations developing. 
At times these discussions are formal and detailed, and at other times they are 
informal and more general in nature. In many instances the exchanges have 
taken appropriate action on matters that were brought to their attention. How- 
ever, there have been times when no effective action was taken. 
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Examples of matters which ze been brought to the attention of different 
exchanges during the past 6 or 7 years and which in our opinion have not been 
effectively handled, are the following: 

1. A situation which later resulted in the issuance of a complaint by the De- 
partment was discussed with an exchange official. It was later learned that 
this official had warned one of the persons involved not to attempt to manipulate 
the price of the future. His action was entirely ineffectual and the individual 
concerned continued his operation. 

Another similar situation which also resulted in the issuance of a complaint 
by “the Department was discussed with exchange officials when manipulation ap- 
peared clearly to be developing. No action was taken by the exchange to stop 
the manipulation, and later efforts by the exchange to punish one of the clear- 
ing members involved were unsuccessful. 

8. An investigation disclosed that certain transactions which were reported 
to be of a type that could be done without open and competitive execution in 
the trading pit, actually were fictitious in nature. The facts were disclosed to 
exchange officials and it was suggested that they take action to stop the practice. 
No effective action resulted, however. 

4, An investigation disclosed the probability that closing prices on a certain 
exchange were being deliberately fixed. The matter appeared to be of more 
importance to the exchange than to the Commodity Exchange Authority for 
price disturbance was minimal, but the Authority advised exchange officials that 
it would be willing to continue the investigation if the exchange could give assist- 
ance on certain points and thought further investigation desirable. We were 
advised that the exchange was unable to assist us and that it felt the extension 
of the investigation would not be worth while. 

5. A brokerage firm published a wire flash which disparaged the quality of a 
commodity delivered on contracts on a certain exchange. Our investigation dis- 
closed that the statement was extravagant and not factual. The writer was 
warned against dissemination of this type of material and a summary of our 
investigation was submitted to the exchange which has rules against members 
committing acts detrimental to the welfare of the exchange and against dis- 
semination of false or inaccurate market information. So far as we know, no 
action was taken by the exchange. 

6. A survey of all trading in a certain commodity on a particular exchange 
disclosed instances of apparent violations of the act and the rules of the ex- 
change. Feeling that it was better to stop the practice rather than punish a few 
individuals, the matter was brought to the attention of the exchange and the 
tabulations were made available tothem. Noaction resulted. 

7. A survey similar to the one mentioned above was made on another ex- 
change with the same results. Here again, the results of the investigation were 
presented to the officials of the exchange, but no action resulted. 

8. A third survey similar to the two just previously mentioned was made on 
a third exchange and the results presented to the exchange officials. Again, no 
action was forthcoming. 


Mr. Catpwetv. The question has arisen as to the authority that 
the Commodity Exchange Authority or the Department of Agricul- 
ture would have under this i injunction procedure to stop the trading 
of an individual and the effect that it might have on other indi- 
viduals and on the market. We are asking for authority which is 
similar to that which the exchanges already have, except that we 
are not going as far as the exchanges have gone in their own action. 

The exchanges _ ave on occasion ‘stopped trading entirely in a par- 
ticular future of a particular commodity because they felt that con- 
ditions in that market warranted such action. We think that the 
exchanges have been wise in that. 

Under the injunctive procedure we would not have that authority. 
The exchanges have the authority to go to an individual member 
and require that he take certain action with respect to his position. 

Under the injunction authority we would have the authority to 
take action with respect to the position of an individual member, but 
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not the unilateral action of the exchange. Our action could only be 
to recommend to the court that an injunction be issued, and then 
the court could decide whether the situation warranted suc h action. 

It has been pointed out that the Securities and Exchange Com. 
mission has injunctive power. I think that is a pretty good compari- 
son with the Commodity Exchange Authority, although some of the 
witnesses have taken exception to that. 

Our control over the commodity markets is substantially the same 
as the Securities and Exchange Commission control over the stock 
exchanges. There are differences, of course. 

[ think that one very important difference is the effect that manipu- 
lation has on commodity exchanges. It does not affect only the 
people who are trading on the exchange, but it affects every person 
who has any interest in that partic ular commodity, the producers, 
the merchandisers, the processors, all are adversely affected by the 
manipulation in the market. 

There has been considerable discussion of the question of “substan- 
tial evidence.” I would lke to refer this to Mr. Bucy, the Assistant 
General Counsel for the Department. 

Mr. Bucy. We are not dealing with something that is unique here, 
The Supreme Court in the [ niversal (‘amera ease acainst NLRB 
spec ifically found that “substantial evidence” meant substantial evi- 
dence » based on a consideration of the entire record. Other courts 
ow held that under the Administrative Procedure Act in statutes 
providing for substantial evidence as the standard that the Admuinis- 
trative Procedure Act changed the rule—it meant something more 
than just looking at the evidence that might be cited by an ag gency. 

t meant substantial evidence on a review of the whole re ord 

There was refe rence mac de to the confusion in this area of what was 

“subst et ‘ial evidence.” 

Well, the use of the term presently used in this act just compounds 
the confusion, because to the extent that the courts today do define 
what is “substantial evidence,” sufficient to sustain an action we then 
are confronted with the additional question of whether the present 
standard of “weight of evidence” in this act is thereby clarified. 

We are not asking to go back to the rule that some people contended 
for back before the (Universal Camera case and back before we got 
into this field of administrative law to the extent that we have today 
where some people contend that a scintilla ot substantial evidence was 
enough. We are Sai ing’: “Put this on the same basis as other regu- 
latory : acts.” 

Mr. Miller referred to the fact that the reason why it should not 
be in this act was this act dealt with taking a man’s license away to 
PAE in business, and he knew of no other regulatory act that so 


Mr. Caldwell referred to quite a number of acts, but I think that 
he left out the more important ones, that is, the ones administered by 
the Department of Agric ulture. Under the Packers and Stocky: ards 
Act. which, I am sure, Mr. Dixon and you gentlemen all are familiar 
with, due to the extended hearings in that area during the last few 
vears. 

Every marketing agency and every dealer in livestock has to be 
registered under that act. And there is provision for suspension or 
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revocation of his registration. That means he is out of business. 
That act has “substantial evidence” as the standard. 

The Perishable Agricultural Commodities Act, as to that, every 
person engaging in ‘business as a dealer in perishable agricultural 
Sommodities, all fruits and vegetables in interstate commerce or as 
a marketing agent, a commission man, has to be licensed under that 
act. And there is provision in that act for suspension of his license or 
revocation of his license, which means the man is out of business. 

That act proceeds on substantial evidence. The Securities Ex- 
change Act, of course, I think that is referred to in Mr. Caldwell’s 
statement, is another one. There are a number of other regulatory 
acts administered by the Department of Agriculture as well as other 
agencies. 

“One witness referred to one act, the Walsh-Healy Act as being the 
only act he knew of, I think, that had this “weight of evidence” in it. 
It isthe only act that I know of that has it. There may be some others. 
I will not say there are not any others. That is in the labor field in 
connection with governmental contracts. 

We are not asking to be relieved of having to prove our case. I 
believe Mr. Miller referred to that fact—referred to the fact that in 
this particular area the peipartaien' has only been reversed once, 
even with the weight of evidence as a yardstic k. I think that shows 
that the Department is not irresponsib le; otherwise, we would have 
been reversed more often. It demonstrates that the use of the injunc- 
tive power would not be used recklessly. 

The suspension of a man on an exchange by the exchange, likewise, 
they say stops him from trading. Well, certainly, that is going to 
have an impact if an injunction has an impact that says, “Stop doing 
what is wrong, but continue trading.” It has an impact on the ex- 
change, certainly, if they take the action to prevent these things from 
eae It will have an impact. 

In the case of manipulation they have referred to this chaos which 
will hi ay an impact on the market. Of course, it will have an impact. 

You have a manipulated price on the market and you eliminate the 
operation which led to the manipulated price, anil when you do you 
can anticipate that the trading will brmg the pe ice back down to the 
supply and demand reflecting price. It will have some impact. 

There are a couple of other points that I would like to refer to in 
some of these statements. 

There was reference made to S. 1990 “ the 883d Congress. And 
that it was rejected. Asa matter of fact, S. 1990, which did not con- 
tain all of the provisions of this act, but ‘id contain a provision with 
respect to injunctive relief was passed by the Senate. It was referred 
to the House, referred to the Agriculture Committee of the House. 
I believe they had hearings, but they r never reported out a bill. 
Whether that was because it got to the e end of the session or not, I do 
not know why they did not report it out, but they did not report the 
bill out. That, certainly, does not constitute a rejection when you 
have one side of the Congress passing a bill and the bill happens to 
die before another committee of the Congress. 

In connection with that very thing they referred to the testimony 
of the then Administrator relating to the fact that reports were be- 
ing made as hedging when, in fact, they were not hedging, that this 
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would be one case where the injunction could be used and if it w 

it would cause chaos in the market. Injunction in that circumstance 
of requiring a man to file correct reports, so that the Government 
could be informed of the true nature of the trading in the market, 
as to whether there was any manipulative activity, would only 
require him to disclose the facts. Once they were disclosed then you 
would move to the next step of determining whether the man, by rea- 
son of filing a correct report, was substantially in excess of the spec- 
ulative trading limits. If he was, the Congress has found that that 
is an unnecessary burden on interstate commerce to trade in excess 
of limits on speculative trading. And, certainly, he should be re- 
quired to remove that unnecessary burden on the market. It might 
have some effect on the market if he has to liquidate it, but as to the 
point that the court could order a man by injunction out of the market, 
this merely says that the Secretary could institute a proceeding for 
an injunction. 

When he institutes it he is subject to the civil rules of procedure in 
the district courts of the United States which take care of all of the 
notice and the pleadings and the other actions, and he has to establish 
his case. Then the court is asked to restrain him from further vio- 
lating the act. It is not asked to order him to liquidate his entire line. 
They merely are asked to restrain him. And the court patterns its 
restraining order to meet the particular violation the same as they 
do in an antitrust case. 

In the very matter that is up before the court today in the Du Pont 
case they did not tell Du Pont to sell all of its stock in General Motors. 
The court decided that the thing could be solved by Du Pont just not 
exercising its voting authority. 

In the area of manipulation we have terms comparable to those in 
the antitrust laws, and the statutes administered by the Federal 
Trade Commission, and by the Department of Agriculture that you 
shall not engage in an unfair practice. 

What is an unfair practice? It is impossible to define every un- 
fair practice under the ingenuity of the people in this country that 
they might engage in. An attempt to do so would, certainly, preclude 
some that it was the intent of Congress not to allow to be engaged in. 

They use the term of manipulation. They have lived with that 
ever since this act was passed. They have complained that its mean- 
ing is not clearly delineated. This amendment, at least, is a delineation 
of a certain area within that term which would be manipulation. In 
other words, a stabilization of price at a level which is not supported 
by supply and demand factors. 

I think that covers the major points. 

Mr. Dixon. What about a man reporting his various interests? 

Mr. Bucy. If you will refer, Mr. Dixon, to Mr. Caldwell’s state- 
ment you will find that the Department has been interpreting the 
present provision with respect to speculative lines and the other report- 
ing provisions as including that. Certainly, the Congress did not in- 
tend that a man when he was required to report his position that he was 
only to report the position that he held in his own name, They, 
certainly, intended that it was to cover control of subsidiaries that he 
had an interest in. That it was to cover the control of companies 
that he owned 90 percent of. If you did not mean that it would mean 
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that the large speculator who really wanted to manipulate a market 
could do so ‘and have his position entirely screened from supervision 
by the Government agency that the Congress has vested with this 
responsibility. 

Gertainty, it is not exact any more than other cases under other 
acts which use the term which lay down some broad standards in 
that area 

Mr. Hac EN. Under this proposal as presented to us what is the 
evidence test in an injunc tive proceeding ¢ 

Mr. Bucy. This is a court proceeding, so your rule of evidence is 
the general rules of evidence that w ould apply ina court. You have 
to convince the court on substantial probative evidence that the man 
has violated the provisions, that he has manipulated, if it happens to 
be manipulation, or is, in fact, attempting to manipulate. 

Mr. Hacen. In other words, if the charge was “engaging” rather 
than “intended to engage,” the defendant would have a better evidence 
rule in an injunctive procedure against him. 

Mr. Bucy. That is correct. It ‘would be thrashed out in the ad- 
ministrative proceeding or a criminal proceeding could be brought 
against him if he had once completed the violation and we were : able 
to establish it in a criminal case. 

Mr. Hagen. Do you think that there would be any value in in- 
creasing the penalties for a violation of the act? 

Mr. Bucy. The trouble with that is that you never know what the 
court will do on penalties. If you get the penalty too high, that is, 
too high an altitude, you end up by failure to get convictions because 
of the altitude of the penalty involved. And in some of these manip- 
ulations, if you get into a real substantial one, the amount of money 
that might be made on the particular operation would outweigh any 
dollar and cents penalty that might be invoked. 

Mr. Hacen. $10,000 seems to be a small sum. 

Mr. Bucy. That is peanuts in a substantial meuniipabetanien: 

Mr. Hacen. What about increasing the penalty? Also do you have 
any idea, Mr. Caldwell, of the number of persons, individually, p art- 
nerships, ce ane who use these exchanges in the year ? 

Mr. Catpwett. I could not give you an estimate on that, but we 
have recently made a study of the soybean market, as of last Novem- 
ber, I believe it was, and at that time there were 8,000 traders in the 
market. That is one of the largest markets. 

Mr. Hacen. How many of them might be described as farmers? 

Mr. Catpwe tt. I do not have that figure. It would be relatively a 
small number, though. 

Mr. Hacen. The bulk of them would be persons not forced into the 

market because they grew the commodity in question. 

Mr. Catpwety. There would be all sorts of people in the market. 
There would be producers, merchandisers, speculators. I just do not 
have the figures as to what proportion of each would be in the market. 

Mr. Hagen. Did these proposals generate voluntarily within the 
Department or some other place ? 

Mr. Catpwe.u. They were entirely voluntary by the Department. 

Mr. Hacen. You know of no group or even individual outside of the 
Department that is demanding p iar changes ¢ 
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Mr. CaLtpwetu. No, sir. Over the years we have seen various things 
in the act that we thought should = changed. We have grouped a 
number of those into this particular recomme endation. 

Mr. Hagen. Has any farm organization, such as the American 
Farm Bureau Federation or the Farmers Union been interested: in 
this subject ? 

Mr. Catpweti. No, sir. 

Mr. Hacen. Thank you. That isall. 

Mr. Jones. Are there any other questions 4 

Mr. Bucy. There is one thing that I think the record should be 
clear on. There has been some rather forceful references to the 
Volkart case and some inference that this was a matter of a star 
chamber = eeding. I cannot go into the merits of it because it is 
presently before the Department for decision, but I think that the 
subcommittee should know the procedures, at least, in that they follow 
the Administrative ee Act and that the heasing was held 
before an examiner under that act. briefs were filed. That examiner 
has now filed his re ports And the respondents in that case are pres- 
ently having their time running for filing exceptions to that report 
if they feel that he has recommended anything improper or made 
any findings not supported by facts. If so, they can except to it 
and they have the right then to ask for oral argument before the 
judicial offic er of the department who is a unique source of being in 
the executive department in the sense that before the Administrative 
Procedure Act was ever passed the Department of Agriculture appre- 
ciated the desirability of separating the deciding or judge function, 
if you will, from the prosecuting function, and created a judicial 
oflicer in the Department who is the Secretary’s alter ego to ex xercise 
his deciding authority. He is attached directly to the Secretary’s 
Office, has no connection whatever with the General Counsel’s Office 
or with the Commodity Exchange Authority, except in hearing rep- 
resentatives from the General Counsel’s Office argue the position of 
the Commodity Exchange Authority before him in opposition to the 
position argued by counsel for the respondents. So we do not have 
an arbitrary decision here. 

Mr. IIacen. You, obviously, do not have any authority to put a 
man in jail in these administrative proceedings, nor do you have 
any authority to ee monetary penalties ; is that correct ? 

Mr. Bucy. We are not asking’ for ( ithe r one of those. 

Mr. ienku all it be helpful to establish the right to impose 
some fines in an administrative proceeding ? 

Mr. Bucy. We have enough difficulty administering the authority 
we have without getting into that, or into the court area of judici al 
action, And, certainly, you get into the question of trial by jury 
and all of these other factors when you get into any question of 
confinement. 

Mr. Hacen. Do these exchanges have any authority to exercise any 
authority to impose pe nalties of a monetary nature ? 

Mr. Bucy. Yes. I understand that the exchanges do have author- 
ity and, in fact, I seem to recall its being exercised within the last 
couple of years in connection with the Kansas City exchange. Was 
there not a monetary penalty involved in that warehouse situation? 
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Mr. Catpwetn. Most recently there was an instance in New ‘York 
involving the New York Mercantile Exchange in which they levied 
a fine against one of their members for violation of the exchange rules. 
That was only a few months ago. 

Mr. Witkens. Mr. Caldwell mentioned 8,000 customers in soybeans. 
I do not ‘think that that would take into account that the broker 
may have 500 customers which he has consolidated in just one order, 
plus the fact that a country elevator may have 50 or more. Would 
that survey take that into account ? 

Mr. Catpwe.i. Yes, it would. In that type of survey we get the 
name of each individual in the market. We do not just get the 
brokers. 

Mr. Jones. I hope that you gentlemen understand the reason that 
I called Mr. Caldwell back here was because it was likely that this 
would be the last hearing we will have on this. We will have to have 
an executive session. I thought that there might be some questions 
that needed to be cleared up. After the notes have been transcribed 
the committee will have an opportunity to go into that and we will 
have an executive session to consider the bill. 

Mr. Lizsenow. On behalf of myself, I would like to have an oppor- 
tunity to comment on Mr. Caldwell’s letter which will be sent to the 
committee. I believe there is a difference of opinion between the two 
of us as to what has been the procedures involving manipulations at 
Chicago. I believe you asked him to send his statement to the com- 
mittee. I would like to have an opportunity to comment on his letter 
after it is received. 

Mr. Jones. I think that we will do this then, I will ask Mr. Cald- 
well to furnish you a copy of his letter and give you an opportunity 
to reply to that before the hearings are closed. In other words, we 
want to have all of the evidence that we can have before this com- 
mittee. We do not want anybody to be in a position of feeling that 
he has been cut off. We have tried to be lenient in that connection. 
We have tried to give everyone an opportunity to state what his situa- 
tion is. No one is attempting to try to impose an undue burden on 
anyone, but if there is anything that we can do to improve this situa 
tion I know that the other members of the committee join me in want- 
ing todo that. So you will have an opportunity to file that. Do you 
have any comments, Mr. Heimburger? 

Mr. Hrrmpurcer. No, Mr, Chairman. 

Mr. Jones. If not, the committee stands adjourned. 

(The following statement has been submitted and is included in the 
record :) 


STATEMENT OF C. RoBERT BERG, MANAGING Director, NEW YorRK PRODUCE 
EXCHANGE, ON H.R. 9865 


The New York Produce Exchange was established in 1962. The exchange 
is a licensed contract market under the Commodity Exchange Act and is sub- 
ject to the jurisdiction of the Commodity Exchange Authority. At the exchange 
futures trades are conducted in cottonseed oil and soybean oil through and by 
approximately 500 persons who are members of the exchange. 

The New York Produce Exchange believes that the amendment proposed in 
section 1 of H.R. 9865 partially defining the word “manipulate” is neither neces- 
sury nor desirable. The amendment does not correctly define the meaning of the 
word “manipulate” as manipulation may occur by means other than maintaining 
an artificial price. The amendment, as well, does not define an “artificial 
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price.” Over the years the courts have determined whether or not manipula. 
tion has occurred upon all the facts and circumstances of each specific cage, 
Lacking a complete and concise definition of the word “manipulate,” we feel thig 
amendment should not be adopted. 

We object to the amendments proposed in sections 5 and 6. These would 
provide that when findings of fact are reviewed by the courts, the courts must 
accept the findings if they are supported by “substantial evidence” rather than 
“the weight of the evidence,” the present requirement of the Commodity Ex. 
change Act. It is possible that the Commodity Exchange Authority in advocat- 
ing this change is in part relying upon statements made by Donald A. Campbell 
in a paper written for a symposium on the regulatory functions of the Depart. 
ment of Agriculture, which was printed in the George Washington Law Review, 
volume 26, No. 2. There Mr. Campbell, in section III D thereof, indicates that 
the words “substantial evidence” may be submitted for the words “the weight 
of the evidence,” and states, “Substantial evidence may well be equivalent to the 
‘weight of evidence’ when a tribunal in which one has confidence and which had 
greater opportunities for accurate determination has already so decided.” The 
balance of Mr. Campbell’s comments on judicial review would, however, lead ug 
to believe that the phrase “the weight of the evidence” presently found in the 
act would permit broader judicial review of findings of fact. This, in our opinion, 
is much more desirable. 

We wish to record our objection to that amendment which would add a new 
section 8(¢c) giving the Secretary of Agriculture the power to obtain an injune- 
tion against a person when it appears to the Secretary that such person hag 
“engaged or is about to engage in any act or practice constituting a violation of 
any provision of this act or any rule, regulation, or order thereunder * * *,” 

We are opposed to this proposed amendment. 

It is impossible to understand how anyone can determine that a person ig 
“about” to violate a law or regulation. 

The authority of the Commission and the Secretary in the present act are so 
comprehensive and broad that violators can effectively be put out of business if 
the Commission so determines. This, however, can only be done if a violation 
is found to have occurred after hearing has been held where the alleged violator 
has an opportunity to defend himself. A person alleged to have violated the 
act has a right of appeal. Under the proposed amendment, the Secretary could 
enjoin a person in the midst of lawful trading and that person would have no 
opportunity to be heard in his own defense. The consequence of such a situation 
could very readily cause severe hardship to a person without any justification, 

The New York Produce Exchange is particularly opposed to this amendment 
if sections 5 and 6 of the bill are also adopted and the words “substantial 
evidence” are substituted for the words “the weight of the evidence.” 

We see no objections to the balance of the proposed amendments to the bill and 
indeed think that some of them are desirable. 


(Whereupon, at 12:35 p.m., the subcommittee adjourned.) 
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